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Attachment B.1
Special Purpose Entity Information

SCE prefers Sellers that are special purpose entities organized for the sole purpose of owning and operating the Project and which remain special purpose entities for the Term of the Agreement.  Notwithstanding the foregoing, SCE will consider the corporate structure of each Seller on an individual basis, whether the Seller is organized as a special purpose entity or otherwise, and reserves the right in its sole discretion to (1) require any Seller to become a special purpose entity as a condition of executing an Agreement; and (2) accept an Offer from any Seller who is not organized as a special purpose entity.  Regardless of Seller’s form, Seller has provided the information requested below.  

· Seller’s exact and complete name, form of organization (e.g., corporation, limited liability company).  

· State of incorporation or organization.  

· Copies of corporate or equivalent documents (e.g., articles of incorporation, by-laws or membership agreements) containing customary corporate separateness provisions.  

Attachment B.2
Seller’s Principal Business

Seller has described below its principal business.

Attachment B.3
Seller’s Principal Business Address

Seller has provided below its principal business address.  

Attachment B.4
Parent or Consortium Information

If applicable, Seller has provided or will provide the information required by Attachment B.1 through Attachment B.3 in the Offer Sheet above with respect to:  

· Seller’s ultimate corporate parent if Seller is a subsidiary of any other corporation; and/or each of Seller’s members, partners, or participants if Seller is a partnership, limited liability company, or other association or organization (identifying the controlling member); 

· Each member of the group of persons acting in concert if Seller is a group or member of a group acting in concert for purposes of this Offer (identifying the controlling member); and

· Seller has also checked the box below if it is an affiliate of EIX and has described below the nature of its affiliation.  

	[image: image1.wmf]EIX Affiliate

  


Attachment B.6
Seller’s Organizational Chart

Seller has provided its organizational chart showing each level of ownership up to the ultimate parent.  

Attachment B.7
Annual Report, Form 10-K, Form 10-Q,
Audited Financial Statement

If applicable, Seller has provided copies of Seller’s Annual Report to shareholders and Form 10-K for the past two years and all subsequent quarterly filings on Form 10-Q as filed with the Securities and Exchange Commission (“SEC”) containing audited, in the case of Form 10-K, or unaudited, in the case of Form 10-Q, financial statements of Seller each member of the bidding group (or if any member is a consortium or other association or organization whose controlling member(s) is (are), or a group acting in concert whose controlling member(s) is (are), required to file reports under the Securities Exchange Act of 1934, the most recent Annual Report to shareholders or Annual Report on Form 10-K as filed with the SEC containing audited financial statements of each such reporting person).  If none of the foregoing applies, Seller has attached copies of the two most recent audited annual financial statements, including certified independent accountants report thereon, and subsequent quarterly financial statements of the Seller, or if applicable, each member of the bidding group and, the Seller’s or each member of the bidding group’s controlling member for at least the three prior full fiscal years or, if shorter, the life of such Seller or member of a bidding group or such controlling persons.  Seller has included with the audited financial statements, information related to the history of the Seller or member of the bidding group and a description of its business and material matters relating to such business, including the level of detail that would be required if the Seller or member of the bidding group were subject to the disclosure requirements of Items 3 and 7 of Form 10-K.  If available, Seller has provided a web link to the statements provided in this Attachment.  

Attachment B.8
Debt Ratings

Seller has provided its Moody’s, Standard and Poor’s and Fitch’s senior unsecured debt rating or, if such entities do not have a senior unsecured debt rating, then Seller’s corporate credit rating or long term issuer rating, if any.  

Attachment B.9
Seller’s Experience Information

1. Seller has provided a description of its experience in developing projects such as the Project, particularly in California.

2. Seller has listed its references by name, address and contact number. 

Attachment B.10
Delivery Information

· Seller has provided a delivery name, title, and address (not a P.O. Box) where FedEx or courier packages may be delivered.  

	Name:
	

	Title:
	

	Address:
	


· Seller has provided telephone and fax numbers of at least two representatives of Seller authorized to act on behalf of Seller with respect to any inquiries, clarifications, or other communications related to the RFO.  

	Name:
	
	

	Title:
	
	

	Telephone Number:
	
	

	FAX Number:
	
	


	Name:
	
	

	Title:
	
	

	Telephone Number:
	
	

	FAX Number:
	
	


Attachment B.11
Market-Based Rate Authority Status
[image: image2.wmf]If checked, Seller has provided a copy of FERC's acceptance of Seller's application to 

sell power based on market-based rates.

.  

[image: image3.wmf]If checked, Seller has provided a timetable of when it expects to receive Market-Based 

Rate Authority.

 

[image: image4.wmf]If checked Seller has indicated that Market-Based Rate Authority is not applicable 

because Seller's Project is a QF Project.

 

Attachment B.12
(For Gas Fired and CHP Projects Only)
Site Control Acknowledgement Letter

[Insert Seller’s Letterhead]

[Insert Date]
Jesse Bryson

Principal Manager, Origination

Southern California Edison Company

2244 Walnut Grove Ave., Quad 1C

Rosemead, CA  91770
Subject:  
Southern California Edison Company’s (“SCE”) Local Capacity Requirements Request for Offers (“LCR RFO”)

Site Control Attestation


Dear Mr. Bryson:

In response to the RFO dated September 12, 2013, [Insert Seller’s Legal Full Name], (“Seller”), submitted one or more Offers to sell exclusive rights to electrical Capacity, Energy, Ancillary Services, Load Reduction, Green Attributes and/or Resource Adequacy Benefits to SCE.  In order for such Offer(s) to be eligible, Seller must, among other things, possess Site Control.  

Seller hereby represents, warrants, and covenants that:

1. Seller or its Affiliate has Site Control of the Site, located at [Insert address of the Site], which is the same Site that (i) Seller described in its Offer to SCE, and (ii) the facility is located on, or will be located on, if SCE selects Seller in the LCR RFO and Seller and SCE enter into an Agreement;

2. Seller is the entity that will execute the Agreement with SCE if SCE selects Seller in the LCR RFO and Seller and SCE enter into an Agreement;

3. Seller shall promptly notify SCE in writing of any change in the status of Seller’s Site Control; and

4. Seller is duly organized and validly existing under the laws of the jurisdiction of its formation, and the execution and delivery of this letter are within Seller’s powers and have been duly authorized by all necessary action.

For purposes of this letter:

“Affiliate” means any entity that, directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under common control with Seller;

“Site” means the proposed physical location of the facility that is the subject of Seller’s Offer as described in Section 1 above.  Site does not include any rights-of-way or other real property rights related to Seller’s generation tie line between the facility and the Interconnection Point.  
“Site Control” means that, with respect to the Site, as further described in Section 1 above, Seller or its Affiliate (i) owns the Site or is in escrow to purchase the Site, (ii) is the lessee of the Site under a lease agreement, (iii) is the holder of a right-of-way grant or similar instrument with respect to the Site, (iv) is the managing partner or other person or entity authorized to act in all matters relating to the control and operation of the Site, or (v) pursuant to a binding option agreement, has an option to purchase or lease the Site, which option Seller or its Affiliate will have the right to exercise if SCE selects Seller in the LCR RFO and Seller and SCE enter into an Agreement.

Capitalized terms used but not defined in this letter have the meanings set forth in the Agreement, the Transmittal Letter, or the Offer Sheet posted on the RFP Website.
Very truly yours,

[Insert Seller’s full legal name]

By: ______________________________

Name:____________________________

Title:_____________________________
 Attachment C.1
Project Schedule

Seller has provided dates for development, construction, commissioning, and testing of the Project, showing all significant elements and milestones, as applicable, such as permitting, procurement, financing, engineering, acceptance testing, Seller’s proposed Expected Initial Delivery Date, and proposed Delivery Period.  Additionally, Seller has provided a Gantt chart of all the requested dates.  Each proposed schedule complies with the deadlines set forth in the applicable RFO Schedule in Section C of the Transmittal Letter.  

	Line
	Projected Completion Date
	Milestones, if applicable

	1
	
	Front End Engineering / Permits / Agreements

	2
	
	Submit Applicable Participating Transmission Owner Interconnection Application

	3
	
	File a CEC Certification and Verification Application

	4
	
	Receive a Completed Interconnection System Impact Study (or equivalent) 

	5
	
	Receive a Completed Interconnection Facilities Study (or equivalent)

	6
	
	Finalize Labor Agreement Negotiations

	7
	
	Execute a Participating Transmission Owner Tariff and/or Applicable Service Agreement and/or WDAT and IFA

	8
	
	Receive FERC Acceptance of Interconnection Agreement and Transmission Agreement(s)

	9
	
	Receive CEC Certification and Verification or APCD permit if applicable

	10
	
	Obtain Control Of All Lands and Rights-Of-Way Comprising The Site

	11
	
	Receive CEC Full Notice To Proceed

	12
	
	Receive All Other Required Permits

	13
	
	Financing

	14
	
	Verify That Seller’s Bank Has Received All Required Due Diligence Information

	15
	
	Complete Bank Financing 

	16
	
	Engineering

	17
	
	Execute EPC Contract

	18
	
	Begin Existing Site Re-Engineering

	19
	
	Begin New Power Plant Engineering Design

	20
	
	Lump Sum Estimate Preparation

	21
	
	Complete Existing Site Re-Engineering

	22
	
	Complete New Power Plant Engineering Design

	23
	
	Construction – Initial Site Work

	24
	
	Begin Civil Tasks

	25
	
	Begin Mechanical Tasks

	26
	
	Begin Electrical Tasks

	27
	
	Construction

	28
	
	Begin Construction Of Generating Facility

	29
	
	Civil Tasks

	30
	
	Mechanical Tasks

	31
	
	Electrical Tasks

	32
	
	Erect Heat Recovery Steam Generator 

	33
	
	Commission Heat Recovery Steam Generator

	34
	
	Erect Gas Turbine

	35
	
	Commission Gas Turbine

	36
	
	Erect Steam Turbines

	37
	
	Commission Steam Turbines

	38
	
	Erect Generators

	39
	
	Commission Generators

	39
	
	Complete Construction Of The Project

	40
	
	Commissioning

	41
	
	Begin Start-Up Activities

	42
	
	Achieve Initial Operation

	43
	
	Demonstrate Contract Capacity

	44
	
	Expected Initial Delivery Date


Attachment C.2
Project Description
For Gas Fired, Combined Heat and Power, Energy Storage or Renewable Projects:
Provide a description of the Project including the following information: 
3. Technology and configuration being used at the Project;

4. Number of Generating Units planned; 

5. Description of major equipment, including the following for each piece of major equipment:  

· Manufacturer;

· Model number;

· Description of location, facility, and manner in which major equipment already manufactured is stored;

· Date of manufacture;

· Identification of any equipment that has been previously operated;

· Identification of the date any equipment was retired from operation;

· Description of warranties, including expiration dates;

· Approximate depreciated book value as of the date of this Offer Sheet; 

· List of liens that may be outstanding on the equipment as of the Expected Initial Delivery Date and the approximate value of each such lien; and

· Point of Interconnection.

6. Documentation showing equipment ownership or other means of control (e.g., option or lease agreement);

7. A description of any performance enhancing equipment; 

8. A confirmation stating that, as of the date of this RFO, the Project is not currently in operation, under construction or identified in either of the following reports:

a. The CEC’S California Power Plants Database of existing operating plants in California as of the date of this RFO and as shown in Exhibit C.1.1.

b. The CEC’S Energy Facility Status report under the categories of “Operational” or “Under Construction” as of the date of this RFO and as shown in Exhibit C.1.2. 

For Demand Response or Energy Efficiency Projects:

Provide a description of the Project, including the following information:

9. Technology and configuration being used for the Project;

10. Explanation to the fullest extent possible of how Seller proposes to achieve the targeted reductions including:
· Engineering Assumptions and calculations (e.g. replacement of ten SEER 10, 5 ton HVAC units with SEER 15, 3.5 ton HVAC units and the types of buildings that the measures will be installed in)
· Target customer or customer segments and locations
· Measurement and Verification (M&V) plan for providing evidence of savings
· Timeframes for acquisition and fallback plans if unsuccessful
Attachment C.3
Project Finance Information
Seller has provided or will provide the following Project finance information:

11. Amount and type of financing for the Project (sources and amount of debt and equity);

12. A description of construction and operating period financing for the Project including expected debt to equity ratios, debt coverage ratios, liens, and restricted covenants;

13. Any report of an independent engineer or other consultant regarding the Project prepared for, or as part of, the Project financing; and

14. The identification and description of other transactions by Seller that have been leveraged, either prior or subsequent to the construction or Commercial Operation Date, including, without limitation, all financing arrangements for such transactions, loan to equity ratios, coverage ratios, liens, and restrictive covenants agreed to by the Seller.

Attachment C.4
Interconnection Information

Seller to provide a copy of all available documents listed below:

· Fully Executed Interconnection Agreement

· Phase II and I Interconnection Study

· Interconnection Facilities and System Impact Study

· Documentation demonstrating that the project has passed WDAT Fast Track Process Screens

· Or an equivalent or better interconnection study or agreement

· A copy of Seller’s application for interconnection which includes the net output of the proposed project and proposed Point of Interconnection

· Any amendments or modifications to the documents identified above

During the course of the RFO, if Seller receives any of the aforementioned documents or updates to the aforementioned documents, Seller will provide such documents to SCE within three (3) Business Days of Seller’s receipt.

In addition, Seller to provide all information below (if available)

1. The dollar amount of Seller’s required Network Upgrades; i.e., (a) Reliability Network Upgrades, (b) Delivery Network Upgrades, and (c) Stand Alone Network Upgrades, if any. (DO NOT include costs for; (x) Distribution Upgrades, (y) Interconnection Facilities, or (z) Income Tax Component of Contribution (the “ITCC”) for Interconnection Facilities.)

2. The number of months the Participating TO estimates for licensing, engineering, and constructing the allocated Network Upgrades once the Interconnection Agreement is executed (applicable only if Seller’s latest interconnection document is a Phase II Interconnection Study or an Interconnection Facilities Study.)
3. 
Seller’s estimated date for signing an Interconnection Agreement (applicable only if Seller’s latest interconnection document is a completed or Phase II Interconnection Study or an Interconnection Facilities Study.)
4. Seller’s Deliverability Assessment (i.e., FCDS, PCDS, or IDS).
5. Whether conferment of the Deliverability in #4 is subject to completion of the Tehachapi Renewable Transmission Project (“TRTP”).
6. The In-Service Date (applicable only if Seller possess an Interconnection Agreement)

Attachment C.5
CONSENT FOR RELEASE OF INTERCONNECTION RELATED INFORMATION 

This consent (the “Consent”) is executed and effective as of the signature date below by _________________ (“Transmission Customer”).  
RECITALS

A.
As of [date] [the date hereof], Southern California Edison Company (“SCE”) and Transmission Customer, or their respective affiliates, may open negotiations relative to the terms of a power purchase agreement (the “Power Purchase Agreement”) regarding [project (list Interconnection Queue number, WDAT, or TO Project number) or other project identifying information] that is requesting interconnection to SCE-owned transmission or distribution facilities. 

B.
Pursuant to the California Independent System Operator (“CAISO”) Tariff, SCE’s Wholesale Distribution Access Tariff or SCE’s Rule 21 interconnection request procedures, as applicable, SCE, in its capacity as a transmission or distribution provider, may be prohibited from sharing confidential, non-public information with anyone other than SCE’s employees, directors, advisors, attorneys, consultants or accountants who have a need to know for purposes of processing Transmission Customer’s proposed interconnection and activities related to the proposed interconnection (together, the “Permitted Disclosees”).

C.
Pursuant to the FERC Standards of Conduct (“SOC”), SCE’s Marketing Function Employees (“MFEs”) are prohibited from receiving “Non-Public Transmission-Customer Information” (as set out in the SOC) unless notice of consent of receipt of such information is posted on sce.com, along with a statement that SCE did not provide any preferences, either operational or rate-related, in exchange for that voluntary consent (18 CFR § 358.7(a)(2)(c)).

D.
Transmission Customer recognizes and agrees that access to confidential, Non-Public Transmission Customer Information by persons other than the Permitted Disclosees, including without limitation, the Energy Contracts department of SCE (“Energy Contracts”) and certain other employees deemed MFEs pursuant to the SOC, is beneficial to the parties’ effective origination and administration of the Power Purchase Agreement.  Transmission Customer further acknowledges that, absent this Consent, the Transmission and Distribution department of SCE may be constrained by the restrictions in Recitals “B” and “C” above from providing this confidential information to Energy Contracts and other MFEs.  

E.
Notwithstanding the benefits described above, Transmission Customer acknowledges that neither Participating TO nor Energy Contracts has provided, nor will provide, any preferences, whether operational or rate related, in exchange for Transmission Customer’s execution of this Consent.

NOW THEREFORE, in consideration of the benefits described above, Transmission Customer consents to and authorizes the disclosure of its confidential, Non-Public Transmission Customer Information to any SCE employee, including MFEs, who needs to know such information for any purpose in connection with Transmission Customer’s proposed interconnection or the Power Purchase Agreement, or potential Power Purchase Agreement, and also consents to the posting of notice of this Consent on sce.com as required by the SOC.  If applicable, such consent and authorization applies to any executed Power Purchase Agreement resulting from the negotiations of a Power Purchase Agreement.

Transmission Customer executes this Consent with the understanding that all SCE employees with access to Transmission Customer’s confidential, Non-Public Transmission Customer Information will continue to protect the confidentiality of such information in accordance with SCE’s standard practices.

IN WITNESS WHEREOF, Transmission Customer has caused this Consent to be duly executed and delivered by its proper and duly authorized officer as of the date set forth below.

TRANSMISSION CUSTOMER:

Signature:  ____________________________

Name:       ____________________________

Title:         ____________________________

Date:         ____________________________

Attachment C.6
Permitting

Seller has provided or will provide the following permitting information:

15. The status of Seller’s application for certification from the CEC or application for permit to construct from the local Air Pollution Control District (e.g. SCAQMD), as applicable. Seller has included or will include a copy of the appropriate application and a description and status of any permit streamlining or permit exemption regulatory process upon which the Project must rely in order to meet the Initial Delivery Date, including, but not limited to regulatory processes such as:

a. CEC six month expedited permitting process for qualifying projects;

b. SCAQMD emissions offset exemption for facility emissions less than four tons per year;

c. Emissions reduction credits for offsets to be obtained from the SCAQMD’s Priority Reserve (Rule 1309.1) or Emissions Offset Budget (Rule 1302);

d. Functionally Identical Replacement Exemption from Federal New Source Review permitting; 

e. Air Pollution Control District certification of existing facility shutdown credits; and

f. Inter-district approval and transfer of Emission Reduction Credits.

16. The status of any other permit or process applicable to the Project, including name, address, and a contact at each agency applied;

17. The status of emissions offsets and credits required, how these will be obtained, and the schedule for acquisition of credits as it relates to the Project schedule;

18. The source of water for cooling or other uses for the Project, if required, including the status of any environmental and other use permits required for the water as well as any issues regarding water quality and potential water contamination that could potentially affect the licensing and operation of the proposed Project; and

19. Operating limitations such as number of operating hours, number of starts per year, minimum run times, and pollutant emission limits or any other permit conditions that may constrain or limit operations during any day, month, or year.

20. For any new pipeline construction beyond the first Point of Interconnection, identify the lead agency under CEQA.  

Attachment C.7
Project Construction

From the date of this Offer Sheet and continuing until execution of an Agreement, if any, Seller has provided and will provide the following Project construction information and any monthly updates with the information listed below:  

21. Construction schedule as of the date of this Offer Sheet;  

22. Progress reports pursuant to Attachment C.8.1; 

23. Identification of the EPC Contractor for the Project and the experience that the EPC Contractor has building power plants in California;

24. A list of the documents in its possession as of the date of this Offer Sheet which fall into the categories listed (in a – f) below.  Seller’s list must include or will include enough information (such as date, substance, author, and recipient) in order for SCE to determine whether such document(s) will affect the progress of the Project.  

Following the execution of this Offer Sheet, and during negotiations of any Agreement, Seller must notify SCE’s contract manager for the Agreement in writing of its receipt of any additional documents, which fall into the categories, listed (in a – f) below, and make such documents available to SCE within two business days of such receipt:  

(a) 
All material written commitments regarding construction work at the Project that could impact completion schedule or Initial Delivery Date;

(b) 
Executed work orders for construction of the Project;

(c) 
Construction agreements;

(d) 
Letters of intent;

(e) 
Precedent agreements; and

(f) 
Engineering assessments of the Project or any Generating Unit.

Attachment C.8
Monthly Project Progress Report 


From the date of this Offer Sheet and continuing until execution of any Agreement, Seller has provided and will provide a monthly Project Progress Report containing, at a minimum, the information listed below.  

25. An executive summary;

26. Project bar chart schedule (including current status of all events);

27. Assessment of percent construction complete and percent change from immediately previous report;

28. Description of general work status (including short passages as applicable) on: 

a. Engineering;

b. Procurement;

c. Permitting (include status of any required regulatory determinations for approval of Federal New Source Review permitting exemptions, expedited permitting processes, and status of acquisition of required emissions offset credits (ERCs) and other emission credits in terms of impact on the Project’s permitting schedule, over-all Project schedule, and ability of Project to meet Initial Delivery Date);

d. Major construction activities in the prior month;

e. Testing;

f. Electrical interconnection status;

g. Fuel gas interconnection status; and

h. Any other required interconnections.

29. Forecast activities for next month; and

30. Potential issues affecting the Project.

 Attachment C.9 
FERC Certification

Seller has provided or will provide its FERC Certification for its QF Project, if applicable.  

Attachment F
Additional Conditions

Any additional conditions on Seller’s Offer to SCE are specified below.  If none, type in the word “none”.  

Attachment I
Confidentiality Agreement

Seller’s fully executed Confidentiality Agreement is attached hereto.   

CONFIDENTIALITY AGREEMENT
This confidentiality agreement (“Agreement”) dated as of _________________, (the “Effective Date”) is entered into between Southern California Edison Company, a California corporation (“SCE”), and _____________________________________, a __________________________________ (“Participant”).  SCE and Participant are sometimes referred to herein individually as a “Party” and collectively as the “Parties”.

RECITALS

A. SCE may from time to time issue requests for offers (“RFO”) or requests for proposals (“RFP”) seeking proposals from potential sellers to sell to SCE Potential Products (as defined below).  Such RFOs and RFPs may also seek requests from potential buyers to submit bids to buy Potential Products from SCE as well.  In addition, SCE may also from time to time issue requests for bids (“RFB”) seeking bids from potential buyers to buy Potential Products from SCE (RFO, RFP and RFB shall be collectively referred to as “Solicitation”).  The Parties seek to create a single universal confidentiality agreement that will be applicable to future Solicitations where the Participant has submitted one (1) or more offers or bids in response to a Solicitation.  

B. In response to a Solicitation, Participant and SCE would like to negotiate a potential agreement (“Potential Agreement”) for the sale or purchase of the Potential Products (the “Negotiations”).
C. Each of the Parties desires that any Confidential Information (as defined below) that may be provided by it or on its behalf to the other Party or its respective Representatives (as defined below) will be kept confidential by such other Party and its Representatives.
D. It is the Parties desire to have this Agreement be applicable to all future Solicitations issued by SCE for Potential Products in which the Participant may participate.  
NOW, THEREFORE, in consideration of these recitals and the agreements contained herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, agree as follows:

ARTICLE 1
DEFINITIONS

Section 1.1     Certain Defined Terms.  For purposes of this Agreement, the following terms shall have the following meanings:

(a) “Potential Products” means (i) physical electric energy or capacity; (ii) physical natural gas; (iii) physical renewable energy; (iv) energy efficiency; (v) demand response; (vi) physical energy storage; (vii) other such products, including financial derivative products, related to subsections (i)-(vi); and (viii) any other proposal or offer made in connection with SCE’s 2013 Local Capacity Requirements RFO.  

(b) "Representatives" means the officers, directors, employees, legal counsel, accountants, lenders, advisors, or ratings agencies and other agents of a Party utilized in connection with a Solicitation, a Potential Agreement, or Negotiations, and in the case of SCE, includes an Independent Evaluator (as such term is used in California Public Utilities Commission (“CPUC”) Decision (“D.”) 04-012-048 or such successor decision at the time the Solicitation is issued) (the “Independent Evaluator”).  
(c) “Review Material” means any and all written, orally conveyed or recorded information, data, analyses, documents, and materials furnished or made available by a Party or its Representatives to the other Party or its Representatives in connection with a Solicitation or Negotiations, and any and all analyses, compilations, studies, documents, or other material prepared by the receiving Party or its Representatives to the extent containing or based upon such information, data, analyses, documents, and materials, but does not include information, data, analyses, documents, and materials that (i) are when furnished, or thereafter become, available to the public other than as a result of a disclosure by the receiving Party or its Representatives, or (ii) are already in the possession of or become available to the receiving Party or its Representatives on a non-confidential basis from a source other than the disclosing Party or its Representatives, provided that, to the best knowledge of the receiving Party or its Representatives, as the case may be, such source is not and was not bound by an obligation of confidentiality to the disclosing Party or its Representatives, or (iii) the receiving Party or its Representatives can demonstrate has been independently developed without a violation of this Agreement.
ARTICLE 2
CONFIDENTIALITY

Section 2.1     Confidentiality Obligations.  Except as otherwise expressly agreed in writing by the other Party, and except as otherwise agreed in Section 2.2 below, each receiving Party shall, and shall cause its Representatives to (a) keep strictly confidential and take reasonable precautions to protect against the disclosure of (i) the fact that Participant has submitted a proposal, offer or bid in a Solicitation, (ii) the fact that the Parties are evaluating, discussing, or negotiating a Potential Agreement, or have done so, (iii) the terms, conditions, or other facts with respect to any Potential Agreement (including any commercial terms related thereto) except as otherwise provided for in a resulting agreement, and (iv) all Review Material (any and all information described in (i)-(iv) of this section shall be referred to herein as “Confidential Information”), and (b) use all Confidential Information solely for the purpose of evaluating a Potential Agreement and not for any other purpose; provided, that a Party may disclose Confidential Information to those of its Representatives who need to know such information for the purposes of evaluating a Potential Agreement if, but only if, before being told of such matters or being given access to Confidential Information, such Representatives are informed of the confidentiality thereof and the requirements of this Agreement, and are directed to comply with the requirements of this Agreement.  Each Party will be responsible for any breach of this Agreement by its Representatives.

Section 2.2     Permitted Disclosures.  

(a) SCE and the Independent Evaluator may disclose any Confidential Information to (1) duly authorized regulatory and governmental agencies or entities, including without limitation the CPUC and all divisions thereof, California Energy Commission (“CEC”), and Federal Energy Regulatory Commission (“FERC”); (2) SCE’s Procurement Review Group (the “PRG”), a group of non-market participants including members of the CPUC, and other governmental agencies, and consumer groups established by the CPUC in D.02-08-071 and D.03-06-071 (or such applicable decisions in effect at the time of the Solicitation); (3) SCE's Cost Allocation Mechanism Group ("CAM Group”) established by the CPUC in D.07-12-052; and (4) the California Independent System Operator (“CAISO”).

Neither SCE nor the Independent Evaluator shall have any liability whatsoever to Participant in the event of any unauthorized use or disclosure by a governmental or regulatory agency or entity, including, without limitation, the CPUC and all divisions thereof, CEC, FERC, PRG, CAM Group or CAISO, of any Confidential Information or other information disclosed to any of them by SCE or its representatives.

(b) Other than those entities set forth in Section 2.2(c), the Parties may disclose any Confidential Information to the extent necessary in order to comply with any law or any order issued by a court or entity with competent jurisdiction over the disclosing Party, or in connection with a discovery request of a party to any proceeding before the foregoing.
(c) Other than those entities set forth in Section 2.2(b), SCE and its Representatives may disclose any Confidential Information to the extent necessary in order to comply with (1) any applicable regulation, decision, rule, subpoena, or order of the CPUC, CEC, FERC, any administrative agency, legislative body or other tribunal; (2) any exchange, control area or CAISO rule; or (3) any discovery or data request of a party to any proceeding pending before any entity set forth in Section 2.2(a).

Section 2.3 Duty to Seek Protection.

(a) In connection with requests or orders to produce Confidential Information in the circumstances provided in Section 2.2(b) (by deposition, interrogatories, requests for information or documents, subpoena, order or similar legal process) each Party (i) will promptly notify the other Party of the existence, terms, and circumstances of such requirement(s) so that such other Party may seek an appropriate protective order or waive compliance with the provisions of this Agreement, and (ii) will, and will cause its Representatives to, cooperate fully with such other Party in seeking to limit or prevent such disclosure of such Confidential Information. 

(b) If a Party complies with Section 2.3(a) but it or its Representatives are compelled, in the written opinion of its legal counsel, to make a disclosure of Confidential Information in response to a requirement described in Section 2.3(a) or else stand liable for contempt or suffer other penalty, the compelled person may disclose only that portion of the Confidential Information which it is legally required to disclose, and will exercise its best efforts to obtain reliable assurance that confidential treatment will be accorded to Confidential Information.

Section 2.4     Ownership and Return of Information.  All Confidential Information shall be and remain the property of the Party providing it.  Nothing in this Agreement shall be construed as granting any rights in or to Confidential Information to the Party or Representatives receiving it, except the right of review and use in accordance with the terms of this Agreement.  Notwithstanding the foregoing, the Parties shall have the right to retain copies of the Review Material, subject to the confidentiality requirements herein.

Section 2.5     No Representation or Warranty.  Neither Party makes any representation or warranty as to the accuracy or completeness of any Review Material in connection with this Agreement, except as otherwise agreed to in writing.  Neither Party nor its Representatives shall have any liability relating to or arising from the other Party’s use of or reliance upon Confidential Information in connection with this Agreement.  

ARTICLE 3
MISCELLANEOUS

Section 3.1     Enforcement.  The Parties agree that irreparable damage would occur if this Agreement were not performed in accordance with its terms or were otherwise breached.  Accordingly, a Party may be entitled to seek an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically its provisions in any court of competent jurisdiction, in addition to any other remedy to which the Party may be entitled by law or equity.

Section 3.2     Entire Agreement.  This Agreement constitutes the entire understanding of the Parties with respect to the subject matter hereof.

Section 3.3     Severability.  If any provision of this Agreement is held by a court of competent jurisdiction to be unenforceable, the remaining provisions shall remain in full force and effect so long as the economic and legal substance of this Agreement are not affected in a manner materially adverse to either Party. 

Section 3.4     Headings.  Descriptive headings are for convenience only and will not control or affect the meaning or construction of any provision of this Agreement.

Section 3.5     Counterparts.  This Agreement may be executed in one (1) or more counterparts, each such executed counterpart being an original instrument but together constituting one (1) agreement.

Section 3.6     Notices.  Any communications required or permitted pursuant to this Agreement shall be deemed to have been given (a) on the second business day after being deposited in the U.S. mail, registered or certified and with proper postage prepaid, (b) on the first business day after being deposited with FedEx or other recognized overnight courier service with proper fees prepaid, or (c) on the business day on which it is sent by fax with confirmed receipt:

if to SCE:

Southern California Edison Company

2244 Walnut Grove Avenue

G.O.1, Quad 1C

Rosemead, California91770

Attention: Energy Contracts
Fax: 626-302-8168

With a copy to:

Attention: Section Director - Power Procurement Law

Fax: 626-302-1904
if to Participant:


[Participant INFORMATION FOR NOTICES]
or to such other address or fax number as either Party may, from time to time, designate in a written notice given in a like manner.  

Section 3.7     Successors and Assigns.  This Agreement shall be binding upon, and inure to the benefit of, the Parties and their respective successors and assigns.  Rights and obligations under this Agreement shall not be assignable by either Party or their successors or assigns without the prior written consent of the other Party.  This Agreement is not intended to confer any rights or remedies upon any other Persons other than the Parties.

Section 3.8     Choice of Law.  This Agreement will be governed by and construed and enforced in accordance with the internal laws of the State of California, without giving effect to the conflict of law principles thereof.

Section 3.9     Amendment and Waiver.  This Agreement may only be amended by a writing signed by both Parties.  Any waiver of the requirements and provisions of this Agreement must be in a writing signed by the Party waiving its rights hereunder.  The failure of either Party to enforce at any time any of the provisions of this Agreement or to require at any time performance by the other Party of any of such provisions shall in no way be construed as a waiver of such provision or a relinquishment of the right to enforce such provision thereafter.  

Section 3.10     No Waiver of Privileges.  Nothing in this Agreement is intended to waive any attorney-client, work-product, or other privilege applicable to any statement, document, communication or other material of a Party or the Parties.  

Section 3.11     Term.  This Agreement is effective as of the Effective Date.  Either Party may terminate this Agreement for any reason or no reason, with or without cause, by providing thirty (30) days prior written notice to the other of its intention to terminate; provided, however, that the terms of this Agreement remain applicable to any Confidential Information created or received with respect to a submitted proposal, offer or bid in response to a Solicitation for a period of five years (5) from the date the Confidential Information is created or received.  

Section 3.12     No Agency.  Nothing in this Agreement shall be construed to render either Party an agent, employee, representative, joint venturer or partner of the other Party.

Section 3.13     No Commitment to Enter into a Potential Agreement.  The Parties’ entry into this Agreement, the exchange of Review Material by the Parties, and the Negotiations, do not separately or together constitute or imply a commitment of the Parties to enter into a Potential Agreement or any other agreement.  If the Parties elect to enter into binding commitments with respect to any offer or bid in response to a Solicitation, such commitments will be explicitly stated in a separate written agreement executed by both Parties.  

Section 3.14     Authority.  The signatories hereto represent that they have been duly authorized to enter into this Agreement on behalf of the Party for whom they sign. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by their respective duly authorized representative as of the date first written above.


SOUTHERN CALIFORNIA EDISON COMPANY

By:
________________________________________
Name:

Its:

Participant:
[_______________________________________]
By: 
________________________________________
Name:

Its: 
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