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For each TOD Period in the month, a monthly TOD Period Firm Capacity
Payment shall be calculated pursuant to the following formula:

MONTHLY TOD PERIOD FIRM CAPACITY PAYMENT
= AxBxCxD

Where A = The Annual Contract Capacity Price set forth in Special
Condition G in $/kW-year.

B = Capacity Allocation Factor to convert annual capacity
prices to monthly payments for the TOD Period being
calculated. '

C = Firm Contract Capacity specified in Special
Condition B (or as may be reduced pursuant to Sections
3.1.3(e) or 3.1.3(h)) in kW.

D = TOD Period Capacity Performance Factor for the TOD
Period being calculated as set forth below:

TOD PERIOD CAPACITY PERFORMANCE FACTOR = [E]/[Fx G]

Where E =  Sum of all Scheduled Amounts delivered by Seller in
all hours of the TOD Period in the month, with the
Scheduled Amounts to be included in such sum limited
in each hour of delivery by the lesser of:

@) The level of Firm Contract Capacity; or

(i)  The kWh of Delivered Amounts in the hour of
delivery.

F = Total TOD Period hours in the month.

G = Firm Contract Capacity set forth in Special Condition B
(as may have been reduced pursuant to Sections
3.1.3(e) and 3.1.3(h)), in kW.

3.2.2 Payment Statement and Payment.

(a) SCE shall mail to Seller no later than thirty (30) days after the end of each
calendar month during the Term each of the following:
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(b)

i) A statement showing:

(1)  The Scheduled Amounts for each TOD Period during the
monthly period for which the payment is being made;

2 A calculation of the amount payable to Seller for electric
energy and, if applicable, Firm Contract Capacity, for the
monthly period pursuant to Sections 3.2.1(c) and 3.2.1(e);

(3) A calculation of any payment adjustments pursuant to Section
3.2.1(d); and

4 A calculation of the net amount due Seller; and
(i)  SCE's check in payment of said net amount.

(i)  Within thirty (30) days of the execution of this Agreement, SCE shall
recalculate the statements for the months retroactively to the Effective
Date and apply any amounts due to Seller pursuant to the
underpayment provision enumerated in Section 3.2.2(b).

Except for meter inaccuracies which are provided for in Section 3.2.2(d) and
as otherwise provided in this Section 3.2.2(b), if within forty-five (45) days of
receipt of SCE’s payment statement, Seller does not give Notice to SCE of an
error, then Seller shall be deemed to have waived any error in SCE’s
statement, computation and payment, and the statement shall be conclusively
deemed correct and complete; provided, however, that if an error is identified
by Seller as a result of settlement, audit or other information provided to
Seller by the ISO after the expiration of the original forty-five (45) day period,
Seller shall have an additional forty-five (45) days from the date on which it
receives the information from the ISO in which to give Notice to SCE of the
error identified by such settlement, audit or other information. If Seller
identifies an error in Seller’s favor and SCE agrees that the identified error
occurred, SCE shall reimburse Seller for the amount of the underpayment
caused by the error and apply the additional payment to the next monthly
statement that is calculated. If Seller identifies an error in SCE’s favor and
SCE agrees that the identified error occurred, SCE may offset the amount of
overpayment caused by the error against amounts otherwise owed to Seller
and apply the offset to the next monthly statement that is calculated. In the
event that the recomputation results in a net amount still owing to SCE after
offsetting any amounts owed to Seller, the next monthly statement shall show
a net amount owing to SCE. At SCE's discretion, SCE may offset this net
amount owed to SCE in any subsequent monthly statements to Seller or
invoice Seller for such amount, in which case Seller must pay the amount -
owing to SCE within thirty (30) days of receipt of such invoice. The Parties
shall negotiate in good faith to resolve any disputes regarding claimed errors
in a statement. Any disputes which the Parties are unable to resolve through
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negotiation may be submitted for resolution through the dispute resolution
procedure in Article Twelve.

SCE reserves the right to apply amounts that would otherwise be due to Seller
under this Agreement as an offset in payment of:

@ Any amounts owing and unpaid by Seller to SCE under this
Agreement; or

(i)  Anyamount owed to SCE by Seller arising out of, or related to, any
other SCE agreement, tariff, obligation or liability.

Nothing in this Section 3.2.2 shall limit SCE's rights under applicable tariffs,
other agreements or applicable law.

In the event either Party determines that a calculation of Metered Amounts for
any purpose hereunder is incorrect as a result of inaccurate meters or the
correction of data by the ISO in OMAR, SCE shall, if it can reasonably
confirm such inaccuracy, recompute Metered Amounts for the period of the
inaccuracy based upon an adjustment of inaccurate meter readings in
accordance with the ISO Tariff. SCE shall also promptly recompute any
payment affected by the inaccuracy. Any amount due from SCE to Seller, or
Seller to SCE, as the case may be, shall be made as an adjustment to the next
monthly statement that is calculated after SCE’s recomputation using
corrected measurements. In the event that the recomputation results in a net
amount owed to SCE after offsetting any amounts owing to Seller as shown
on the next monthly statement, any such additional amount still owing to SCE
shall be shown on Seller's monthly statement. At SCE's discretion, SCE may
offset any remaining amount owed SCE in any subsequent monthly payments
to Seller or invoice Seller for such amount, in which case Seller must pay the
amount owing to SCE within thirty (30) days of receipt of such invoice. Any
disagreement between the Parties regarding the claimed maccuracy or
correction may be submitted to arbitration pursuant to the provisions of
Article 10 hereof.

3.3 Events Affecting Performance.

3.3.1 SCE Outages.

(2)

Consistent with ISO protocols and Prudent Electrical Practices, SCE may
require Seller to interrupt or reduce deliveries of energy and, if applicable,
capacity, from the Generating Facility, or to disconnect the Generating
Facility from the SCE electrical system, and shall niot be obligated to accept or
pay for such interrupted or reduced deliveries under any of the following - -
circumstances:
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(d)

@) When the interruption or reduction is necessary to construct, install,
maintain, repair, replace, remove, investigate, or inspect any of SCE’s
equipment or any part of the SCE electric system,

(i)  When such interruption or reduction is necessary due to congestion,
voltage or stability conditions occurring on the SCE electric system or
the 1SO Grid, provided that SCE shall not interrupt or reduce
deliveries pursuant to this Section 3.3.1(a) solely in order to take
advantage, or make purchases, of less expensive energy from another
source; ot

(i)  If SCE determines that interruption or reduction is necessary because
of an Emergency, Forced Outage, Force Majeure, or compliance with
Prudent Electrical Practices (collectively, “SCE Outage” or “SCE
Outages™).

Notwithstanding any other provision of this Agreement, SCE shall have the
right to disconnect the Generating Facility from the SCE system or the 1ISO
Grid at any time if SCE determines that:

(1) Continued parallel operation of the Generating Facility may endanger
SCE personnel or the public; or

(ii)  Continued parallel operation of the Generating Facility may endanger
SCE Electric System Integrity, or the ISO Electric System Integrity.

Notwithstanding any other provision of this Agreement, the ISO may require
Seller to interrupt or reduce deliveries of energy and, if applicable, capacity,
from the Generating Facility and shall have the right to disconnect the
Generating Facility from the ISO Grid at any time in accordance with the
operating and facility requirements as outlined in applicable ISO tariffs and
protocols. SCE shall not be obligated to accept or pay for such interrupted or
reduced deliveries of energy and capacity.

Whenever practicable, SCE shall give Seller Notice of the possibility that
interruption or reduction of deliveries may be required.

3.3.2 Force Majeure.

(a)

No Default if Performance Failure other than Nonpayment Caused by Force
Majeure.

Neither Party shall be considered to be in default in the performance of any of
its obligations set forth in this Agreement; except for obligations to pay
money, when and to the extent failure of performance is caused by Force
Majeure.

Page 33




Confidential Information

The contents of this document are subject to a Non-Disclosure Agreement and shafl not be disclosed.

®

©

(d

Reguirements Applicable to the Claiming Party.

If a Party, because of Force Majeure, is rendered wholly or partly unable to
perform its obligations when due under this Agreement, that Party (the
“Claiming Party”), shall be excused from whatever performance is affected by
the Force Majeure to the extent so affected. In order to be excused from its
performance obligations hereunder by reason of Force Majeure:

)] The Claiming Party, within fourteen (14) days after the initial
occurrence of the claimed Force Majeure, must give the other Party
Notice describing the particulars of the occurrence; and

(i)  The Claiming Party must provide timely evidence reasonably
sufficient to establish that the occurrence constitutes Force Majeure as
defined in this Agreement;

(iii)  The suspension of the Claiming Party’s performance due to Force
Majeure shall be of no greater scope and of no longer duration than is
required by the Force Majeure;

(iv)  The Claiming Party shall use best efforts to remedy its inability to
perform. This section shall not require the settlement of any strike,
walkout, lockout or other labor dispute on terms which, in the sole
judgment of the Claiming Party involved in the dispute, are contrary to
its interest, or the institution, prosecution or settlement of any judicial
action to secure or defend any permits or approvals required from any
governmental authority for the Generating Facility on terms which, in
the sole judgment of the Claiming Party involved in the dispute, are
contrary to its interest. It is understood and agreed that the settlement
of strikes, walkouts, lockouts or other labor disputes and the
institution, prosecution or settlement of any judicial action to secure
any permits or approvals required for the Generating Facility, shall be
at the sole discretion of the Party having the difficulty; and

(v)  When the Claiming Party is able to resume performance of its
obligations under this Agreement, the Claiming Party shall give the
other Party prompt Notice to that effect.

In the event that either Party's ability to perform cannot be corrected when the
Force Majeure is caused by the actions or inactions of a Governmental
Authority, the Parties may amend this Agreement to comply with the legal or
regulatory change, or action or inaction which caused the nonperformance.

Either Party may terminate this Agreement on Notice, which shall be effective
five (5) Business Days after such Notice is provided, in the event of Force
Majeure which extends for more than two hundred seventy (270) consecutive
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days, or for more than two hundred seventy (270) days in any consecutive
three hundred sixty five (365) day period.
3.3.3 Obtaining and Maintaining CEC Certification and Verification.
Seller shall take all necessary steps including, but not limited to, making or

supporting timely filings with the CEC to obtain and maintain CEC Certification and
Verification throughout the Term.
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ARTICLE FOUR: EVENTS OF DEFAULT: REMEDIES

4.1

Events of Default.

An “Event of Default” shall mean, with respect to a Party (a “Defaulting Party”), the
occurrence of any of the following:

(2)

(b)

()

(d)

(€
()

Any representation or warranty made by such Party herein is false or
misleading in any material respect when made or when deemed made if the
representation or warranty is continuing in nature, if:

(1) Such misrepresentation or breach of warranty is not remedied
within fifteen (15) Business Days after Notice; or

(i)  Such inaccuracy is not capable of a cure, but the non-breaching
Party’s damages resulting from such inaccuracy can reasonably be
ascertained and the payment of such damages is not made within
ten (10) Business Days after a Notice of such damages is provided
by the non-breaching Party to the breaching Party;

Except for an obligation to make payment when due, the failure to perform
any material covenant or obligation set forth in this Agreement (except to the
extent constituting a separate Event of Default or to the extent excused by a
Force Majeure) if such failure is not remedied within thirty (30) days after
Notice of such failure, which Notice sets forth in reasonable detail the nature
of the Event of Default, provided that if such Event of Default is not
reasonably capable of being cured within the thirty (30) day cure period
specified above, the Party shall have such additional time (not exceeding an
additional one hundred twenty (120) days) as is reasonably necessary to cure
such Event of Default, so long as such Party promptly commences and
diligently pursues such cure;

A Party fails to make when due any payment (other than amounts disputed in
good faith) due and owing under this Agreement and such failure is not cured
within five (5) Business Days after Notice of such failure;

The failure of such Party to satisfy the creditworthiness and collateral
requirements in Article Six and such failure is not cured within five (5)
Business Days following a Notice to cure from the Non-Defaulting Party;

A Party becomes Bankrupt;

Such Party consolidates or amalgamates with, or merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the time
of such consolidation, amalgamation, merger or transfer, the resulting,
surviving or transferee entity fails to assume all the obligations of such Party
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under this Agreement to which it or its predecessor was a party by operation
of law or pursuant to an agreement reasonably satisfactory to the other Party;

With respect to such Party’s Guarantor:

{1 Jf any representation or warranty made by a Guarantor in connection
with this Agreement is false or misleading in any material respect
when made or when deemed made or repeated and the
misrepresentation or breach of warranty is not remedied within fifteen
(15) Business Days after Notice;

(ii)  The failure of a Guarantor to make any payment required or to perform
any other material covenant or obligation in any guarantee made in
connection with this Agreement and such failure shall not be remedied
within ten (10) Business Days after Notice;,

(iii) A Guarantor becomes Bankrupt;

(iv)  The failure of a Guarantor’s guaranty to be in full force and effect for
purposes of this Agreement (other than in accordance with its terms);
or

(v) A Guarantor repudiates, disaffirms, disclaims, or rejects, in whole or in
part, or challenges the validity of any guaranty;

If at any time during the Term, Seller does not:
6)) Own the Generating Facility;

(ii) Own the Site, remain the lessee under a Lease for the Site, or
otherwise have such requisite authority as delineated in
Section 3.1.4(a)(1);

(ii) Does not provide either the written Notice or the required confirmation
as required by Sections 3.1.4(a)(ii) and 3.1.4(1i1);

With respect to Seller, excluding periods of Force Majeure, if at any time
during the Term, the Metered Amounts in any consecutive six (6) month
period are not at least five percent (5%) of the Expected Annual Net Energy
Production set forth in Special Condition A(iv), and Seller fails to demonstrate
to SCE’s reasonable satisfaction, within ten (10} Business Days after Notice
from SCE, a legitimate reason for Seller’s failure to produce, Schedule and
deliver such five percent (5%);

If at any time during the Term, Seller intentionally or knowingly delivers,

Schedules, or attempts to deliver or Schedule at the Delivery Point for sale
under this Agreement electric energy that was not in fact generated by the
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Generating Facility, except in the ordinary course of Scheduling where the
Scheduled Amounts may exceed the Delivered Amounts in any given hour as
permitted by and subject to Section 3.1.1;

If at any time during the Term, the Generating Facility consists of an ERR
type(s) different than that specified in Special Condition A(ii) of this
Agreement; provided, however, that an Event of Default shall not have
occurred if the Generating Facility fails to qualify as an eligible renewable
resource due to a change in the RPS Legislation occurring after the Effective
Date;

If at any time during the Term, either:
6] The Generating Facility fails to qualify as an ERR; or

(i)  Any electrical output from the Generating Facility sold or to be sold to
SCE hereunder fails to qualify as output from an ERR,

provided, however, that an Event of Default shall not have occuired if the
failure to qualify results solely from an amendment or modification of the
RPS Legislation occurring after the Effective Date;

If at any time during the Term, the Metered Amounts in any one hour interval,
in k'Wh/hr, exceed one hundred five percent (105%) of the Net Nameplate
Contract Capacity set forth in Special Condition A(iii) to this Agreement, (an
“BEvent of Excess Deliveries™), without the prior written consent of SCE, and
within five (5) Business Days after Notice, Seller fails to demonstrate to

SCE’s satisfaction that it has identified the reason that the Event of Excess
Deliveries oceurred and that it has or is employing best efforts to ensure that
no additional Events of Excess Deliveries will occur during the Term;

If at any time during the Term, Seller, without SCE’s prior consent in writing,
installs in excess of the Net Nameplate Contract Capacity set forth in Special
Condition A(iv), and if such Net Generating Facility Capacity is not removed
within five (5) Business Days after Notice to cure from the Non-Defaulting
Party;

If at any time during the Term, Seller, without SCE’s prior consent in writing,
removes from the Site equipment upon which the Net Nameplate Contract
Capacity has been based, except for the purposes of replacement,
refurbishment, repair or maintenance, and such equipment is not returned
within five (5) Business Days after Notice from SCE.

Termination of, or cessation of service under, any agreement necessary for the
interconnection of the Generating Facility to the Transmission Provider’s
electric system or delivery of the electric energy to the Delivery Point, for
Scheduling to SCE, or for metering the Metered Amounts.
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Early Termination.

If an Event of Default with respect to a Defaulting Party shall have occurred and has
not been cured within ten (10) Business Days, or other cure period provided in the
applicable section(s) of this Agreement, the other Party (the “Non-Defaulting Party”)
shall have the right to (i) designate a day, no earlier than the day the applicable Notice
of the Event of Default is effective and no later than twenty (20) calendar days after
the Notice is effective, as an “Early Termination Date,” and (i) to suspend
performance under the Agreement.

Termination Pavment.

As soon as practicable after an Early Termination Date is declared, the Non-
Defaulting Party shall provide Notice to the Defaulting Party of the sum of all
amounts owed by the Defaulting Party to the Non-Defaulting Party under the
Agreement,! less any amounts owed by the Non-Defaulting Party to the Defaulting
Party (the “Termination Payment”). If the Termination Payment is positive, the
Defaulting Party shall pay such amount to the Non-Defaulting Party within ten (10)
Business Days after the Notice is provided. If the Termination Payment is negative
(i.e., the Non-Defaulting Party owes the Defaulting Party more than the Defaulting
Party owes the Non-Defaulting Party) then the Non-Defaulting Party shall pay such
amount to the Defaulting Party within thirty (30) calendar days after the Notice is
provided. ‘ :

The Parties shall negotiate in good faith to resolve any disputes regarding the
calculation of the Termination Payment. Any disputes which the Parties are unable to
resolve through negotiation may be submitted for resolution through the dispute
resolution procedure in Article Ten.

=

If an Early Termination Date is declared before June 1, 2008, -and Seller exercises its right to terminate the

second five years of the Term of the Agreement in accordance with Special Condition E, either prior to or

immediately following Notice of an Early Termination Date, then the remaining years of the Agreement

Term used under this Section 4.3 shall be based on the first five years of the Term of the Agreement only,
rather than the entire ten (10) year Term. Otherwise, the entire ten (10) year Term shall be used.
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ARTICLE FIVE: LIMITATIONS OF LIABILITIES

EXCEPT AS SET FORTH HEREIN, THERE IS NO WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND
ANY AND ALL IMPLIED WARRANTIES ARE DISCLAIMED. THE PARTIES
CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES
PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES
HEREOF. FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS
REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS
REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND
EXCLUSIVE REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS
SET FORTH IN SUCH PROVISION AND ALL OTHER REMEDIES OR
DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS THE
PROVISION IN QUESTION PROVIDES THAT THE EXPRESS REMEDIES ARE
IN ADDITION TO OTHER REMEDIES THAT MAY BE AVAILABLE. IFNO
REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED HEREIN,
THE OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL
DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE
AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR DAMAGES AT
LAW OR IN EQUITY ARE WAIVED. UNLESS EXPRESSLY HEREIN
PROVIDED, AND SUBJECT TO THE PROVISIONS OF SECTION 8.3
(INDEMNTITY), NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL,
INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST
PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE,
IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION OR
OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR
PASSIVE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID
HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT
THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OR
OTHERWISE OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT
AND THE DAMAGES CALCULATED HEREUNDER CONSTITUTE A
REASONABLE APPROXIMATION OF THE HARM OR LOSS.
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ARTICLE SIX: CREDIT AND COLLATERAL REQUIREMENTS

6.1

6.2

Financial Information.

If requested by one Party, the other Party shall deliver:

(a)

(b)

Within one hundred twenty (120) days following the end of each fiscal year, a
copy of its annual report, if any, containing audited consolidated financial
statements for such fiscal year; and

Within sixty (60) days after the end of each of its first three fiscal quarters of
each fiscal year, a copy of its quarterly report, if any, containing unaudited
consolidated financial statements for such fiscal quarter.

A Party shall also supply annual and quarterly statements for its Guarantor of its
obligations. In all cases the statements shall be for the most recent accounting period
and prepared in accordance with generally accepted accounting principles; provided,
however, that should any such statements not be available on a timely basis due to a
delay in preparation or certification, such delay shall not be an Event of Default so
long as the producing party diligently pursues the preparation, certification and
delivery of the statements.

Performance Assurance.

(a)

(b)

During the Term of the Agreement, the Parties shall calculate the Performance
Assurance Amount as set forth in Section 6.2(c) below. If at any time and
from time to time during the Term of this Agreement (and notwithstanding
whether an Event of Default has occurred), the Performance Assurance
Amount, less any Performance Assurance already posted with the requesting
Party, is greater than the other Party’s Collateral Threshold, then upon Notice
by the requesting Party, the responding Party shall provide the Performance
Assurance, as set forth in Section 6.2(b) below, within ten (10) Business Days
of the request. However, requests under this Section 6.2(a) can be made no
more frequently than once per week. '

If calculation performed pursuant to Section 6.2(c), below, establishes that the
Performance Assurance Amount, less any Performance Assurance already
posted with the requesting Party, is greater than the other Party’s Collateral
Threshold, then the appropriate Party shall provide Performance Assurance, as
follows:

Performance Assurance Owed by SCE:

If the Performance Assurance Amount, calculated pursuant to Section
6.2(c) below, less any Performance Assurance already posted with
Seller by SCE is positive, SCE shall deliver to Seller Performance
Assurance in the amount of the Performance Assurance Amount
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calculated less the SCE Collateral Threshold and less any Performance
Assurance already posted with Seller by SCE. In each case, the
amount of Performance Assurance to be delivered will be rounded up
for any fractional amount to the next SCE Rounding Amount, as
applicable;

Performance Assurance Owed by Seller

If the Performance Assurance Amount, calculated in Section 6.2(c)
below, adding any Performance Assurance already posted with SCE
by Seller is negative, Seller shall deliver to SCE Performance
Assurance in the amount of the absolute value of the Performance
Assurance Amount calculated less the Seller’s Collateral Threshold
and less any Performance Assurance already posted with SCE by
Seller. In each case, the amount of Performance Assurance to be
delivered will be rounded up for any fractional amount to the next
Seller Rounding Amount, as applicable.

(c) The Performance Assurance Amount shall be equal to the sum of the present
value amounts of the annual Performance Assurance Amounts (“PPA;”)
calculated over the remaining Term? as set forth below and discounted in
accordance with Section 6.2(d):

PAA = A + sum of the present value amounts of PAA; for the
remaining Term, where

PAA; = {[Py- Pyl x B x C}, for each calendar year, or partial
calendar year “i” remaining under the Term as of the day, (1),
the PAA is being computed, where

A = All amounts owed by SCE to Seller less any amounts owed by
Seller to SCE under this Agreement, but not yet paid, whether
or not such amounts are billed or due, for performance already
provided pursuant to the Agreement.

i = Each calendar year or partial calendar year remaining under the
Term.

P,= The Market Quotation Average Price $ per MWh for SP-15 (7
x 24) energy for each calendar year or partial calendar year, i,

154

For calculations of the Performance Assurance Amount before June 1, 2008, the remaining Term for purposes of
Section 6.2(c) shall be based upon a termination date of February 28, 2009. Beginning June 1, 2008, if Seller has not
invoked its sole right to terminate this Agreement pursuant to Special Condition E, calculation of the Performance
Assurance Amount shall be based on the termination date of February 28, 2014,
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remaining on the Term as of the Effective Date (0). However,
when “i” is the current year, the Market Quotation Average
Price will be for the calendar year i + 1. When “i” is the last
year, if the last year is not the first year or the second year, the
Market Quotation Average Price will be for the calendar year i
~1.

P; = The Market Quotation Average Price $ per MWh for SP-15 (7
x 24) energy for each calendar year or partial calendar year “i”
remaining on the Term of the Agreement as of the day the PAA
is being computed (t). However, when i = the current year, the
Market Quotation Average Price will be for the calendar year 1
+ 1. In the last year, the price will be yeari— 1.

B = The Firm Contract Capacity in MW (i.e., kW/1000) times the
number of hours in the year (or remaining in the year if “i” is
the current year, or remaining in the Agreement if “i” is the last
year of the Agreement).

C = 0.90 [the Generating Facility’s Capacity Factor for the
purposes of calculating Performance Assurance].

(d) For purposes of this Section 6.2, the calculations described above shall be
performed assuming that the annual amount of Performance Assurance
Amount is due as of July 1 of each whole year and on the midpoint date of
any partial year. The present value of the dollar amounts for each full or
partial year shall be calculated using a discount raie of ten (10) percent and
discounted to the date that the Performance Assurance Amount is being
calculated using the Excel spreadsheet “XNPV” function. A sample
calculation illustrating determination of the Performance Assurance Amount
is attached as Exhibit G to the Agreement.

(e) Any Performance Assurance due a requesting Party under Sections 6.2(b) and
6.2(c), above, will be delivered or adjusted within ten (10) Business Days of
the date that the calculation of the Performance Assurance Amount is
delivered to the other Party under Section 6.2(a). In the event that a
responding Party fails to provide the Performance Assurance within ten (10)
Business Days of the date such calculation is delivered to the requesting Party
under Section 6.2(a), then an Event of Default under Article Four shall be
deemed to have occurred and the Non-Defaulting Party will be entitled to the
remedies set forth in Article Four.

6.3 Grant of Security Interest/Remedies.

To secure its obligations under this Agreement and to the extent either or both Parties
deliver Performance Assurance hereunder, each Party (a “Pledgor™) hereby grants to
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the other Party (the “Secured Party”) a present and continuing security interest in, and
lien on (and right of setoff against), and assignment of, all cash collateral and cash
equivalent collateral and any and all proceeds resulting therefrom or the liquidation
thereof, whether now or hereafter held by, on behalf of, or for the benefit of, such
Secured Party, and each Party agrees to take such action as the other Party reasonably
requires in order to perfect the Secured Party’s first-priority security interest in, and
lien on (and right of setoff against), such collateral and any and all proceeds resulting
therefrom or from the liquidation thereof. Upon or any time after the occurrence or
deemed occurrence and during the continuation of an Event of Default or an Early
Termination Date, the Non-Defaulting Party may do any one or more of the
following:

(a)  Exercise any of the rights and remedies of a Secured Party with respect to all
Performance Assurance, including any such rights and remedies under law
then in effect;

(b) Exercise its rights of setoff against any and all property of the Defaulting
Party in the possession of the Non-Defaulting Party or its agent,

(¢)  Draw on any outstanding Letter of Credit issued for its benefit; and

(@)  Liquidate all Performance Assurance then held by or for the benefit of the
Secured Party free from any claim or right of any nature whatsoever of the
Defaulting Party, including any equity or right of purchase or redemption by
the Defaulting Party.

The Secured Party shall apply the proceeds of the collateral realized upon the exercise
of any such rights or remedies to reduce the Pledgor’s obligations under the
Agreement (the Pledgor remaining Jiable for any amounts owing to the Secured Party
after such application), subject to the Secured Party’s obligation to return any surplus
proceeds remaining after such obligations are satisfied in full.

Guaranty.

A copy of the Guaranty Agreement is attached as Exhibit H. The Parties
acknowledge that Seller’s Collateral Threshold for purposes of this Section 6 and
Exhibit C shall be based on the Credit Rating of Seller’s Guarantor,
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ARTICLE SEVEN: GOVERNMENTAL CHARGES

7.1

7.2

7.3

Cooperation to Minimize Tax L iabilities.

Each Party shall use reasonable efforts to implement the provisions of and to
administer this Agreement in accordance with the intent of the Parties to minimize all
taxes, so long as neither Party is materially adversely affected by such efforts.

Govermmental Charges.

Seller shall pay or cause to be paid all taxes imposed by any Governmental Authority
(“Governmental Charges™) on or with respect to the Metered Amounts (and any
contract associated with the Metered Amounts) and the Scheduled Amounts arising
prior to and at the Delivery Point, including, but not limited to, ad valorem taxes and
other taxes attributable to the Generating Facility, land, land rights or interests in land
for the Generating Facility. SCE shall pay or cause to be paid all Governmental
Charges on or with respect to the Scheduled Amounts from the Delivery Point. In the
event Seller is required by law or regulation to remit or pay Governmental Charges
which are SCE’s responsibility hereunder, SCE shall promptly reimburse Seller for
such Governmental Charges. If SCE is required by law or regulation to remit or pay
Governmental Charges which are Seller’s responsibility hereunder, SCE may deduct
such amounts from payments to Seller made pursuant to Sections 3.2.1 and 3.2.2; if
SCE elects 1ot to deduct such amounts from Seller’s payments, Seller shall promptly
reimburse SCE for such amounts upon request. Nothing shall obligate or cause a
Party to pay or be liable to pay any Governmental Charges for which it is exempt
under the law.

Providing Information to Taxing Authorities.

Seller or SCE, as necessary, shall provide information concerning the Generating
Facility to any requesting taxing authority.
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ARTICLE EIGHT: MISCELLANEOUS

8.1

Representations and Warranties.

On the Effective Date, each Party represents and warrants to the other Party that:

(a)

(b)

(c)

(d)

(e)

€y

(g

)

®

It is duly organized, validly existing and in good standing -under the laws of
the jurisdiction of its formation;

Except for CPUC Approval in the case of SCE, and all permits and
agreements necessary to install, interconnect and Operate the Generating
Facility in the case of Seller, it has or will timely acquire all regulatory
authorizations necessary for it to legally perform its obligations under this
Agreement;

The execution, delivery and performance of this Agreement are within its
powers, have been duly authorized by all necessary action and do not violate
any of the terms and conditions in its governing documents, any contracts to
which it is a party or any law, rule, regulation, order or the like applicable to
it;

This Agreement constitutes a legally valid and binding obligation enforceable
against it in accordance with its terms, subject to any Equitable Defenses;

There is not pending, or to its knowledge, threatened against it (or any of its
Affiliates in the case of Seller) any legal proceedings that could materially
adversely affect its ability to perform under the Agreement;

No Event of Default with respect to it has occurred and is continuing and no
such event or circumstance would occur as a result of its entering into or
performing its obligations under this Agreement;

It is acting for its own account and its decision to enter into this Agreement is
based upon its own judgment, not in reliance upon the advice or
recommendations of the other Party and it is capable of assessing the merits of
and understanding, and understands and accepts the terms, conditions and
risks of this Agreement. It has not relied upon any promises, representations,
statements or information of any kind whatsoever that is not contained in this
Agreement in deciding to enter into this Agreement; and

It has entered into this Agreement in connection with the conduct of its
business and it has the capacity or ability to make or take delivery of the
Product as contemplated in this Agreement.

To the best of its knowledge, no Event of Default with respect to the Original

Agreement was continuing at the time the Original Agreement was amended
and superceded by this Agreement.
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O

No claim or demand has been made by any third-party that that might give
rise to the other Party’s insurance or indemnification obligations under the
Original Agreement and the Party making these representations and
warranties has no basis for asserting its own claim or demand that might give
rise to the other Party’s insurance or indemnification obligations.

Additional Warranties.

(a)

(b

(c)

Seller warrants that it will deliver to SCE the Product free and clear of all
liens, security interests, claims and encumbrances or any interest therein or
thereto by any persomn.

Seller represents and warrants that it holds the rights to all Environmental and
Capacity Attributes which it is conveying to SCE hereunder.

Seller represents and warrants that throughout the Term, all energy and/or
Firm Contract Capacity produced by the Generating Facility and claimed by
Seller to be dedicated or allocated to On-site Uses are dedicated or allocated
to On-site Uses permitted in accordance with Sections 1.75 and 3.1.3(h)
hereunder.

Indemnity.

(a)

)

(d)

Each Party as indemnitor shall defend, save harmless and indemnify the other
Party and the directors, officers, employees, and agents of such other Party
against and from any and all loss, liability, damage, claim, cost, charge,
demand, or expense (including any direct, indirect, or consequential loss,
liability, damage, claim, cost, charge, demand, or expense, including
attorneys' fees) for injury or death to persons, including employees of either
Party, and physical damage to property including property of either Party
arising out or in connection with the gross negligence or willful misconduct of
the indemnitor relating to its obligations under this Agreement. This
indermnity shall apply notwithstanding the active or passive negligence of the
indemnitee. However, neither Party shall be indemnified hereunder for its
loss, liability, damage, claim, cost, charge, demand or expense to the extent
resulting from its sole negligence or willful misconduct.

Each Party releases and shall defend, save harmless and indemnnify the other
Party from any and all loss, liability, damage, claim, cost, charge, demand or
expense arising out of or in connection with any breach made by the other
Party of its representations and warranties in Sections 8.1 and 8.2.

The provisions of this Section 8.3 shall not be construed to relieve any insurer
of its obligations to pay any insurance claims in accordance with the
provisions of any valid insurance policy.
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(&)

®

(g)

(h)

(1)

Except as otherwise provided in Sections 8.3(a) and 8.3(f), neither Party shall
be liable to the other Party for consequential damages incurred by such other
Party.

Notwithstanding anything to the contrary in this Agreement, if Seller fails to
comply with the provisions of Section 8.9, Seller shall, at its own cost, defend,
save harmless and indemnify SCE, its directors, officers, employees, and
agents, assigns, and successors in interest, from and against any and all loss,
liability, damage, claim, cost, charge, demand, or expense of any kind or
nature (including any direct, indirect, or consequential loss, damage, claim,
cost, charge, demand, or expense, including attorneys' fees and other costs of
litigation), resulting from injury or death to any person or damage to any
property, including the personnel or property of SCE, to the extent that SCE
would have been protected had Seller complied with all of the provisions of
Section 8.9.

The inclusion of this Section 8.3(f) is not intended to create any express or
implied right in Seller to elect not to provide the insurance required under
Section 8.9.

Except to the extent inconsistent with the provisions of Sections 8.3(a)

through (f), above, each Party shall indemnify, defend and hold harmless the
other Party from any and all Claims arising from or out of any event,
circumstance, act or incident first occurring or existing during the period when
control and title to Product is vested in such Party as provided in Section
8.2(b).

Each Party shall indemmify, defend and hold harmless the other Party against
any Governmental Charges for which such Party is responsible under Article
Seven.

All indemnity rights shall survive the termination of this Agreement for
twelve (12) months.

Assignment.

Neither Party shall voluntarily assign its rights nor delegate its duties under this
Agreement, or any part of such rights or duties, without the written consent of the
other Party, which shall not be unreasonably withheld, conditioned or delayed. Any
such assignment or delegation made without such written consent shall be null and

void.

Governing Law.

THIS AGREEMENT AND THE RIGHTS AND DUTIES OF THE PARTIES
HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED
AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE OF
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CALIFORNIA, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF
LAW. EACH PARTY WAIVES ITS RESPECTIVE RIGHT TO ANY JURY
TRIAL WITH RESPECT TO ANY LITIGATION ARISING UNDER OR IN
CONNECTION WITH THIS AGREEMENT.

Nofices.

All notices, requests, statements or payments shall be made as specified in Exhibit B.
Notices (other than scheduling requests) shall, unless otherwise specified herein, be in
writing and may be delivered by hand delivery, United States mail, overnight courier
service or facsimile. Notice by facsimile or hand delivery shall be effective at the
close of business on the day actually received, if received during business hours on a
Business Day, and otherwise shall be effective at the close of business on the next
Business Day, unless a different date for the Notice to go into effect is stated in
another section of this Agreement. Notice by overnight United States mail or courier
shall be effective on the next Business Day after it was sent. A Party may change its
designated representatives, addresses and other contact information by providing
notice of same in accordance herewith. All notices, requests, statements or payments
for this Generating Facility must reference QFID 1093.

General.

(a) This Agreement constitutes the entire agreement between the Parties relating
to its subject matter.

()  This Agreement shall be considered for all purposes as prepared through the
joint efforts of the Parties and shall not be construed against one Party or the
other as a result of the preparation, substitution, submission or other event of
negotiation, drafting or execution hereof.

(c) No amendment or modification to this Agreement shall be enforceable unless
reduced to a writing signed by all Parties.

(d)  This Agreement shall not impart any rights enforceable by any third party
(other than a permitted successor or assignee bound to this Agreement).

(e) Waiver by a Party of any default by the other Party shall not be construed as a
waiver of any other default.

§9) The term “including” when used in this Agreement shall be by way of
example only and shall not be considered in any way to be in limitation.

()  The word “or” when used in this Agreement shall include the meaning
«“andfor” unless the context unambiguously dictates otherwise.
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(h)  The headings used herein are for convenience and reference purposes only.
Words having well-known technical or industry meanings shall have such
meanings unless otherwise specifically defined herein.

(1) Where days are not specifically designated as Business Days, thej are
calendar days. :

)] This Agreement shall be binding on each Party’s successors and permitted
assigns.

(k)  No provision of this Agreement is intended to contradict or supersede any
applicable agreement covering transmission, distribution, metering,
scheduling or interconnection. In the event of an apparent contradiction
between this Agreement and any such agreement, the applicable agreement
shall control.

)] Whenever this Agreement specifically refers to any law, tariff, government
department or agency, regional reliability council, Transmission Provider, or
credit rating agency, the Parties hereby agree that the reference shall also refer
to any successor to such law, tariff or organization.

(m)  SCE has assigned a “QFID” number to this Agreement for tracking purposes
only, and SCE is not requiring that the Generating Facility be a “qualifying
facility” for purposes of state or federal law.

Confidentiality.

The terms of the Confidentiality Agreement dated October 21, 2002 between the
Parties, attached as Exhibit 1, shall apply to the Term of this Agreement.

Insurance.

(a) Throughout the Term, Seller shall obtain and maintain in force as hereinafter
provided commercial general liability insurance, including contractual liability
coverage, with a combined single limit of not Jess than $2,000,000 for each
occurrence. The insurance carrier or carriers and form of policy shall be
subject to review and approval by SCE which approval shall not be
unreasonably withheld, conditioned or delayed.

(b) Throughout the Term, as provided in Special Condition E, Seller shall:
()  Purnish a certificate of insurance to SCE, which certificate shall
provide that such insurance shall not be terminated nor expire except

on thirty (30) calendar days’ prior written Notice to SCE;

(i)  Maintain such insurance in effect for so long as Seller's Generating
Facility is operated in parallel with the SCE electric system; and
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(iii) Furnish to SCE an additional insured endorsement with respect to such
insurance in substantially the following form:

“In consideration of the premium charged, SCE is named as additional
insured with respect to all liabilities arising out of Seller's use and
ownership of Seller's Generating Facility.

The inclusion of more than one insured under this policy shall not
operate to impair the rights of one insured against another insured and
the coverages afforded by this policy will apply as though separate
policies had been issued to each insured. The inclusion of more than
one insured will not, however, operate to increase the limit of the
carrier's lability. SCE will not, by reason of its inclusion under this
policy, incur liability to the insurance carrier for payment of premium
for this policy.

Any other insurance carried by SCE which may be applicable shall be
deemed excess insurance and Seller's insurance primary for all
purposes despite any conflicting provisions in Seller's policy to the
contrary.”

2.10 Nondedication.

Not withstanding any other provisions of this Agreement, neither Party dedicates any
of the rights that are or may be derived from this Agreement or any part of its .
facilities involved in the performance of this Agreement to the public or to the service
provided under the Agreement, and such service shall cease upon termination of the
Agreement.

l8. 11 Rights and Obligations Remaining In Effect Under the Original Agreement.

The Original Agreement remains in force and effect for the limited purposes of:

(a) Allowing Seller and SCE to bill and collect any payments for obligations
incurred, but not billed or collected, prior to the Effective Date of this
Agreement,

(b)  For purposes of providing insurance, indemnification, and limitations of
liability and damages, for any loss, liability, damage, claim, cost, charge,
demand, or expense (including any direct, indirect, or consequential loss,
liability, damage, claim, cost, charge, demand, or expense, including
attorneys' fees) that arose before the effective date of this Agreement and are
not covered by this Agreement, but would have been covered by the Original
Agreement had it not been superceded and amended; and
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(¢)  Such other provisions as are necessary or appropriate to effectuate the Parties’
intent in the Original Agreement relating to Section 8.11(b) above, including,
but not limited to governing law and contract construction and interpretation.

Nothing in Sections 8.1 1(b) or 8.11(c) above is intended to abridge or expand the
rights and obligations of either Party which would exist but for this Agreement.

Page 52




.‘

Confidential Information
The contents of this document are subject to a Non-Disclosure Agreement and shall not be disclosed.

ARTICLE NINE: CHANGE IN ELECTRIC MARKET DESIGN

If a Change in ISO Tariff renders this Agreement or any terms herein incapable of being
performed or administered, then either Party, on Notice, may request the other Party to enter
into good faith negotiations to make the minimum changes to the Agreement necessary to
make the Agreement capable of being performed and administered, while attempting to
preserve to the maximum extent possible the benefits, burdens and obligations set forth in the
Agreement as of the Effective Date. Upon receipt of a Notice requesting negotiations, the
Parties shall negotiate in good faith.

If the Parties are unable, within sixty (60) days of the sending of the Notice requesting
negotiations, either to agree upon changes to the Agreement or to resolve issues relating to
changes to the Agreement, then either Party may submit issues pertaining to changes to the
Agreement to arbitration as provided in Article Ten.

A change in cost shall not in itself be deemed to render the Agreement or any terms therein
incapable of being performed or administered.
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ARTICLE TEN: ARBITRATION

The Parties agree that any and all disputes, claims or controversies arising out of, relating to,
concerning or pertaining to the terms of this Agreement which disputes, claims or
controversies the Parties have been unable to resolve by informal methods after undertaking
a good faith effort to do so, shall be submitted for final and binding arbitration under the
procedures described in this section. The arbitration shall be initiated by making a written
demand for binding arbitration before a single, neutral arbitrator (the “Arbitrator™) which
may be made at any time following the unsuccessful conclusion of informal good faith
dispute resolution efforts, including those informal good faith resolution efforts required by
Article Nine. -

The Parties will cooperate with one another in promptly selecting the Arbitrator and shall
further cooperate in scheduling the arbitration to commence no later than one hundred eighty
(180) days from the date of the initial written demand for binding arbitration. If,
notwithstanding their good faith efforts, the Parties are unable to agree upon a mutually
acceptable Arbitrator, the Arbitrator shall be appointed as provided for in California Code of
Civil Procedure Section 1281.6.

Upon a Party’s written demand for binding arbitration, such dispute, claim or controversy
submitted to arbitration, including the determination of the scope or applicability of this
Agreement to arbitrate shall be determined by binding arbitration before the Arbitrator, in
accordance with the laws of the State of California, without regards to principles of conflicts
of laws.

Except as provided for herein, the arbitration shall be conducted by the Arbitrator in
accordance with the rules and procedures for arbitration of complex business disputes for the
organization with which the Arbitrator is associated; absent the existence of such rules and
procedures, the arbitration shall be conducted in accordance with the California Arbitration
Act, California Code of Civil Procedure Section 1280 et seq.

However, notwithstanding the rules and procedures that would otherwise apply to the
arbitration, and unless the Parties agree to a different arrangement, the place of the arbitration
shall be in Los Angeles County, California and all direct testimony in the arbitration shall be
submitted in the form of affidavits or declarations under penalty of perjury.

In addition, to the extent that the arbitration is conducted in accordance with the California
Arbitration Act, the Parties hereby incorporate Section 1283.05 of the California Code of
Civil Procedure, except that each side in the arbitration shall be entitled to take a maximum
of three depositions.

Each Party shall cooperate in making available for cross-examination at the arbitration
hearing its witnesses whose direct testimony has been so submitted. Judgment on the award
may be entered in any court having jurisdiction.
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The Arbitrator shall, in any award, allocate all of the costs of the binding arbitration (other
than each Party’s individual attorneys’ fees and costs related to the Party’s participation in
the arbitration, which fees and costs shall be horne by such Party), including the fees of the
Arbitrator, against the Party who did not prevail. Until such award is made, however, the
Parties shall share equally in paying the costs of the arbitration.

In WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed as of
the Effective Date first written:

WM ENERGY SOLUTIONS, INC,, SOUTHERN CALIFORNIA EDISON
a Delaware corporation COMPANY, a California corporation

{////&M/ JM@

By: S
arles Williams Stuart Q Hemphlll
Vice President Director, QF Resources
Renewable Energy i
|
Date: _ 1} / 2—/ o5 Date: __S / R /OL
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The Arbitrator shall, in any award, allocate all of the costs of the binding arbitration (other
than each Party’s individual attoreys’ fees and costs related to the Party’s participation in
the arbitration, which fees and costs shall be borne by such Party), including the fees of the
Arbitrator, against the Party who did not prevaijl. Until such award is made, however, the
Parties shall share equally in paying the costs of the arbitration.

In WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed as of
the Effective Date first written:

WM ENERGY SOLUTIONS, INC,, SOUTHERN CALIFORNIA EDISON
a Delaware corporation COMPANY, a California corporation
By: M
harles Williams e
Vice President | | Stuart R. Hemphill
Renewable Energy i Director, QF Resources
Date: _|! /2{/0 S Date: (/fo /f-‘é

-“" Thy p

/ ,/;_ o QG

oy
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EXHIBIT A

CAPACITY REPLACEMENT DAMAGE AMOUNT

The Capacity Replacement Damage Amount shall be calculated as of the Effective
Date of Deration using the present value over the remainder of the Term? of the
annual difference, if any, of the assumed annual payments for the quantity of capacity
that is the difference between the original quantity of Firm Contract Capacity and the
quantity of Firm Contract Capacity after the Deration (the “D erated Capacity
Quantity”) based on the going-forward market price of firm capacity, A;, (calculated
as set forth below), and the annual payments, B;, that would be made under this
Agreement for the Derated Capacity Quantity for the remainder of the Agreement’s
term, but for the Deration. All present value calculations shall use a discount rate of
ten (10) percent and all annual dollar amounts shall be discounted to the Effective
Date of Deration. For purposes of the above calculation, these quantities are

Capacity Replacement Damage Amount = sum of the present value amounts of the
annual difference in Firm Capacity Payments [A; — B;] for each year for the remainder -
of the Term after the Effective Date of Deration, provided this present value is greater

A; (Going-Forward Market Payments for Derated Capacity Quantity) are the annual
payments in dollars that SCE would otherwise have to make to purchase the Derated
Capacity Quantity, without regard to whether SCE actually procures such
replacement capacity, from a source other than Seller for the remainder of the Term
after the Effective Date of Deration. In each such year, the value of A; in that year

A;=[A] — (As + As)] x [Derated Capacity Quantity in kW] x Annual Hours,

A; = Forward market electricity price in $/kWh, which is the Market
Quotation Average Price as of a date within 30 days of the Effective
Date of Deration solicited by or on behalf of SCE for firm SP-15 (7x24)
electric energy for year “i” of the remainder of the Term after the
Effective Date of Deration,

A, = Fuel cost component in $/kWh, which equals (F; + F2 + F3) x 0.0072,

(1)
determined as follows:
than zero.
Where,
shall be based on the following:
where
where
3

If Deration occurs on or before June 1, 2008, the Capacity Replacement Damage Amount shall be based on the
termination date of February 28, 2009, Beginning June 1, 2008, if Seller has not inveked its sole right to terminate this
Agreement pursuant to Special Condition E, calculation of the Capacity Replacement Damage Amount shall be based
on the termination date of February 28, 2014,
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F; = Basin gas forward price ($/MMBtu), which is the Market
Quotation Average Price solicited by or on behalf of SCE for
natural gas at the San Juan and Permian producing basins as of a
date within 30 days of the Effective Date of Deration for year “i”
of the remainder of the Term after the Effective Date of
Deration,

F, = Firm interstate transportation charge ($/MMBtu), which is the
average of El Paso Natural Gas Company’s firm tariff rates, plus
corresponding fuel charges, to move gas from the San Juan and
Permian basins to the California border. For purposes of this
calcnlation, and for all years, SCE shall use the rates in effect on
the Effective Date of the Deration, and

F, = Intrastate transportation charge (/MMBtu), which is the sum of
the GT-F5 rates pursuant to Southern California Gas Company’s
Tariff Schedule GT-F5 (including the Interstate Transition Cost
Surcharge provided therein) and the rate pursuant to Southern
California Gas Company’s Tariff Schedule G-MSUR. For
purposes of this calculation, SCE shall use the rates in effect-on
the Effective Date of the Deration for all years,

Az = Variable Operation and Maintenance Component in $/kWh, which shall
be equal to $0.002 /kKWh in all years for purposes of this calculation;

and B; (Firm Capacity Payments For Derated Capacity Quantity) are the annual
capacity payments in dollars that SCE would have made to Seller at the price set forth
in Special Condition G to purchase the Derated Coniract Quantity for the remaining
Term of this Agreement following the Effective Date of Deration, assuming Seller
would have operated at a Period Capacity Performance Factor of 1.0 for all TOD
Periods during each of these years.

The calculations described in this Exhibit A shall be performed using whole years,
assuming, for calculation purposes only, that the annual difference in Firm Capacity
Payments is due and payable to SCE as of July 1% of each year, but prorating the year
in which the Deration occurs based on the Effective Date of Deration. The sum of the
present value amounts of the annual difference in Firm Capacity Payments for each
year shall be calculated as of the Effective Date of Deration using the Excel
spreadsheet “XNPV” function. A sample calculation illustrating the determination of
the Capacity Replacement Damage Amount is attached hereto.

Seller shall pay SCE the Capacity Replacement Damage Amount within thirty (30)
days of Seller’s receipt of SCE’s invoice for the Capacity Replacement Damage
Amount calculated under Section 3.1:3(f). SCE may collect the Capacity -~~~
Replacement Damage Amount by withholding it from future payments under Section
3.2.2.
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SAMPLE CAPACITY REPLACEMENT DAMAGE AMOUNT CALCULATION

Example of Capacity Replacement Damage Amount Calculation

(Assumes Saller wils a PPA ending In 2015 Is derated by 1 MW al the end of 2004)

Al numbers shown harein are for ilustrative purposes only and in ho way constitute a forscast of market prices, SCE's estimate cf markel prices, of

any representation of valid market-makers quotes or offers to el
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7172014 $0.04364 $3.39 §0.5230 $0.2408 §4.1538 $0,029907 $0,002000 $0.031807 $0,011733 $102.78
7Hi2015]  $0.04408 §344 $0.5256 $0.2420 $4.2076 §0.030295 $0.002000 $0.032095 $0.011785 $103.24
Gofumn 1 12 13 14 15 h{] 17
Aeference A;=col 11 *eol 12 By=col 14 *col 15 A;-B;
Di{erence Beiween
Going Forward Market
Midpoint of | Going Forwerd  Deraisd  |Going Farward Marke Conlract Payments for] Payments and Contract
Calendar |Markel Pricaol ~ Gapacity |Payments for Darated Contract Capaclly  Derated Capacity | Derated Capacity Payments for Cerated
year Capachy Quantty | Capacity Quaniity Price Quanfity CQuantity Capacity Quaniity
[ELLS () & () (o) [E] ]
TH200s| 89675 1,000 $96,750 $95.00 1,000 $95,000 §1,750
12008 0749 1,000 597480 $95.00 1,000 $95,000 $2,490
THI2007y  $9B.24 1,000 $98,240 $95.00 1,000 $95,000 $3,240
Ti/2008]  $99.08 1,000 $99,080 $95.00 1,000 $35,000 $4,080
THI2000)  §9991 1,000 $93.910 $95.00 1,000 $95,000 $4,910
7172010)  $100.83 1,000 $100,830 $95.00 1,000 85,000 $5,830
THROM  $10LT5 1,000 $101,750 39600 1,000 $25,000 §$6,750
Thfeolz|  $10R.03 1,000 §102,030 $95.00 1,000 §$05,000 $7.030
013 10240 1,00 §102,400 $95.00 1,000 $95,000 $7,400
EN4)  Fi02Ts 1,000 $102,780 $85.00 1,000 §95,000 $7,780
THf2005]  §103.24 1,000 $103,240 §95.00 1,000 $35,000 §8.240
e @ 10% | Capacily Rsplacament Damages| 34,066 |
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EXHIBIT B

NOTICE LIST

Name: WM ENERGY SOLUTIONS, INC.
(“Seller”)

All Notices are deemed provided in accordance
with Section 8.6 if made to the address and/or
facsimile numbers provided below:

Street: 1001 Fannin, #4000

City: Houston, Texas Zip: 77002
Attn:  Contract Administration

Phone:

Facsimile:

Duns: 194672085 (parent company)
Federal Tax ID Number: 76-0695139

Contract Administration:
Attn: Paul Pabor
Phone: (713) 328-7345
Facsimile: (713) 328-7411
E-mail:  ppabor@wm.com

Scheduling:
Attn: Clayton Simpson
E-mail:  csimpsonZ@wm.com
Phone: (210) 623-8880
Facsimile: (713) 287-2423

Name: SOUTHERN CALIFORNIA EDISON
COMPANY (“SCE”)

All Notices are deemed provided in accordance
with Section 8.6 if made to the address and/or
facsimile numbers provided below:

Street: 2244 Walnut Grove Ave., Quad 4-D

City: Rosemead, California Zip: 91770
Attn:  Director, QF Resources

Phone: (626) 302-1212
Facsimile:  (626) 302-1103
Duns: 006900818

Federal Tax ID Number: 95-1240335

Contract Administration:

Attn: Susan Kappelman
Phone: (626) 302-8586
Facsimile:  (626) 302-1103
Email: Susan.Kappelman @SCE.com
Day Ahead Scheduling:
Attn: Manager of Day-Ahead
Operations
Phone: (626) 302-3308
Facsimile:  (626) 307-4416
Email: Thomas.Watson@SCE.com
Real Time Scheduling:
Attn: Manager of Real Time
Operations
Phone: (626) 302-3225
Facsimile: (626) 307-4416
Email: John.Pespisa@SCE.com
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Invoices:
Atin: Clayton Simpson
Phone: (210) 623-8880

Facsimile: (713) 287-2423

E-mail: csimpson2 @wm.com
Payments:

Attn: Clayton Simpson,

Phone: (210) 623-8880

Facsimile: (713) 287-2423

E-mail:  csimpson2 @wm.com
Wire Transfer:

BNK:

ABA:

ACCT:

Credit and Collections:

Atin: Ginger Kaladas, Credit &
Collections Manager
Phone: (510) 613-2838

Facsimile: (510) 284-1336
E-mail:

With additional Notices of an Event of

Default or Potential Event of Default to:

Attn: Western Group General Counsel
Phone:  (480) 624-8400
Facsimile: (480) 951-5280

Invoices:
Attn: Paul Amero
Phone: (626) 302-9567
Facsimile: (626) 302-1102
Email: Paul. Amero@SCE.com
Payments:
Attn: Cindy Shindle
Phone: (626) 302-9272
Facsimile: (626) 302-1102
Email: Cindy.Shindle@SCE.com
Wire Transfer:
BNK: JP Morgan Chase Bank
ABA: 021000021

ACCT: 323-394434

Manager of Credit and Collateral:
Atin: Manager of Finance
Phone: (626) 302-1129
Facsimile: (626) 302-2517
Email: Michael.Carter @ SCE.com

With additional Notices of an Event of Default

or Potential Event of Default to:

Attn: General Counsel
Phone: (626) 302-1903
Facsimile: (626) 302-2970

Generation Operations Center:

626-302-3285 or 626-302-3205

IVR Scheduling:

626-302-1145
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EXHIBIT C

CALCULATION OF COLLATERAL THRESHOLDS

A Party’s Collateral Threshold shall be the amount set forth below under the heading
“Collateral Threshold” opposite the lower of applicable Credit Ratings for the Party’s
outstanding long-term senior unsecured, unsubordinated debt, as determined by Moody’s
and/or S&P, as the case may be, on the relevant date of determination:

Collateral Threshold Credit Rating Credit Rating
(in thousands of dollars) (Moody’s) (S&P)

$100,000 Aa3 or above AA- or above
$80,000 Al or A2 A+orA
$68,000 A3 A-

$35,000 Baal BBB+
$25,000 Baa2 BBB

$15,000 Baa3 BBB-

$0 Bal or below BB+ or below

provided, however, that a Party’s collateral threshold shall be zero if an event of default or
potential event of default with respect to the Party or a Party’s Guarantor has occurred and is
continuing,
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EXHIBIT D

SCHEDULING REQUIREMENTS AND PROCEDURES
Tntroduction.

The Parties shall abide by the Scheduling requirements and procedures described
below and shall make reasonable changes to these requirements and procedures from
time-to-time, as necessary to:

(a) Comply with ISO Tariff changes;

(b) Accommodate changes to their respective generation technology and
organizational structure; and

(c) Address changes in the operating and scheduling procedures of both SCE and
the ISO, including but not limited to, automated schedule and outage
submissions.

Procedures.

(a) Introduction.
In general, Generating Facilities must meet all of the following requirements
before Scheduling with SCE.

(b) Information Exchange.

Seller shall provide to SCE information regarding Seller’s Scheduling
Coordinator (“SC™) at least thirty (30) days before the expected
commencement of the Term, or any change in Seller’s SC. This information
shall include the:

() SC’s name.
(i)  SC’s SCID as assigned by the ISO (e.g., SCE's ID is "SCE1").

Seller’s SC and SCE shall then exchange their appropriate contact information
including: names of authorized scheduling personnel, phone number, FAX
numbers and e-mail addresses.

() Notification of Schedule Estimates.

Seller shall provide SCE an electronic file containing a non-binding rolling. . ...... . .

thirty (30) day estimate of hourly Schedules for the Generating Facility,
beginning at least thirty (30) days prior to Initial Operation. These files shall:
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®

(ii)

(ii)

(iv)
v

Be constructed using reasonable file formats, templates, and naming
conventions agreed to by the Parties.

Include Seller’s contact information.

Be sent to “esmstpoutage @sce.com” with a copy to
“presched @sce.com” or as otherwise instructed by SCE.

Be updated by close of business each Wednesday.

Limit hour-to-hour Schedule changes to no less than two hundred fifty
(250) kW.

(d) SC-to-SC Trade Procedures.

Scheduling between the Parties will be via Scheduling Coordinator Trades
(“SC-to-SC Trades™), as specified below:

(@

(ii)

(iii)

(iv)

Unless otherwise agreed, SCE requires telephonic notification of all
Day-Ahead and Hour-Ahead schedules, followed by written electronic
confirmation (e-mail preferred, FAX accepted).

Day-Ahead Schedules shall be communicated to SCE's Day-Ahead
Group no later than 8:30 a.m. the day prior to the effective date of the
Schedule. Seller must simultaneously inform its Scheduling
Coordinator and SCE of Day-Ahead Schedule changes.

Hour-Ahead schedules shall be communicated to SCE'’s Real-Time
Group no later than % hour prior to the ISO’s Hour-Ahead scheduling
deadline.

The SC-t0-SC Trade quantity must match the Generating Facility
Schedule.

Outage Scheduling Procedures.

Seller shall be responsible for all expenses and costs associated with all requirements
and timelines for generation outage scheduling contained in the ISO's Scheduled and
Forced Outage Procedure T-113 as posted on the ISO’s website.
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EXHIBIT E

PAYMENT ADJUSTMENTS FOR SCHEDULING DEVIATIONS BY SELLER

In accordance with the provisions of Section 3.1.2(b), if in any Settlement Interval, a
Generating Facility’s Scheduled Amounts deviate from the Generating Facility’s Delivered
Amounts by more than plus or minus three percent (+ 3%) of the Generating Facility’s
Delivered Amounts, then Seller shall be subject to a payment adjustment calculated by SCE
in accordance with the procedures and formulae set forth below.

(1) UNDER-SCHEDULING ADJUSTMENT.

If during any Settlement Interval:

(a) The Scheduled Amounts is less than ninety-seven percent (97%) of the
Delivered Amounts, and

(b)  The Market Price is greater than the time-differentiated Energy Price payable
during the Settlement Interval;

Then Seller's monthly payment amount shall be reduced by each Under-Scheduling
Settlement Interval Adjustment Amount calculated by the following formula:

UNDER-SCHEDULING SETTLEMENT INTERVAL ADJUSTMENT AMOUNT =

[A-B]x[D—-(CxE)]

Where A = The Delivered Amounts in the Settlement Interval being
calculated.

B = The Scheduled Amounts in the Settlement Interval being
calculated.

C = Energy Price specified in Special Condition F to this
Agreement in $/kWh (i.e., $/MWh/1000) payable during the
Settlement Interval being calculated

D = Market Price for the Settlement Interval being calculated in
$/kWh.

E = Energy Payment Allocation Factor applicable to the Settlement
Interval being calculated.

No under-scheduling adjustment shall be assessed against Seller for a Settlement
Interval in which the Scheduled Amounts is less than the Delivered Amounts if,

during such Settlement Interval, the Market Price is equal to or less than the time-

differentiated Energy Price payable during the Settlement Interval.
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(2) OVER-SCHEDULING ADJUSTMENT.

If during any Settlement Interval:

(a) The Scheduled Amounts is greater than one hundred three percent (103%) of
the Delivered Amounts, and

(b)  The Market Price is less than the time-differentiated Energy Price payable
during the Settlement Interval;

Then Seller's monthly payment amount shall be reduced by each Over-Scheduling
Settlement Interval Adjustment Amount calculated by the following formula:

OVER-SCHEDULING SETTLEMENT INTERVAL ADJUSTMENT AMOUNT =
[B-A]lx[(CxE)-D]

Where A = The Delivered Amounts in the Settlement Interval being
calculated.

B = The Scheduled Amounts in the Settlement Interval being
calculated.

C = Energy Price specified in Special Condition F to this
Agreement in $/kWh (i.e., YMWh/1000) payable during the
Settlement Interval being calculated

D = Market Price for the Settlement Interval being calculated in
$/kWh.

E = Energy Payment Allocation Factor applicable to the Settlement
Interval being calculated.

No over-scheduling adjustment shall be assessed against Seller for a Settlement Interval in
which the Scheduled Amounts is greater than the Delivered Amounts if, during such
Settlement Interval, the Market Price is greater than or equal to the time-differentiated
Energy Price payable during the Settlement Interval. ‘
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EXHIBIT F

ANNUAL CAPACITY DEMONSTRATION TEST PROTOCOL and CRITERIA

Annual Capacity Demonstration Test Date:

(a)

(b)

An Annual Capacity Demonstration Test (“Capacity Demonstration’) shall be
held on a non-holiday weekday, within the Peak Months (currently defined as
June, July, August and September), that is agreed to by SCE and Seller. If, by
August 1 of a particular year, SCE and Seller have not agreed upon a date for
the Capacity Demonstration, SCE shall select a date for that year. At its
discretion, SCE may request that the Capacity Demonstration be held on a
non-holiday weekday or in a non-Peak Month.

Either Party may request to reschedule the originally scheduled Capacity
Demonstration date upon three (3) Business Days’ Notice sent by facsimile
transmission or e-mail to the other Party. However, the Capacity
Demonstration may only be rescheduled once per year. Moreover, once the
Capacity Demonstration has commenced, it cannot be terminated or
rescheduled for any reason whatsoever.

Capacity Demonstration Period:

The Capacity Demonstration period shall commence at 12:00 pm (noon) on the
selected day and end at 12:00 pm (noon) of the next day (unless SCE has elected to
request that the Capacity Demonstration take place over a different period).

Satisfactory Demonstration:

(a)

(b)

Seller shall demonstrate the ability to Operate at a rate of delivery of
Delivered Amounts which is equal to or greater than the current Firm Contract
Capacity during each and every Metering Interval within the Capacity
Demonstration period.

For the Capacity Demonstration, the rate of delivery (kWh/h) means the
energy (kWh) recorded by the testing tools, as defined below, within a
Metering Interval times the number of intervals within an hour. For example,
a 15 minute energy recording would be multiplied by four to obtain the rate of
delivery in kWh/h units.

_Testing__ Toql:

The rate of delivery is to be determined using SCE’s Meter and Data Recorder or 1ISO
Meter and Data Recorder.
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Representation and Access:

(a)

(b)

©

(@

SCE representatives (normally one to three) may attend the setup and
operation of the Capacity Demonsiration. :

SCE representatives may also concurrently conduct a site inspection of the
Generating Facility and associated facilities, systems and equipment.

SCE shall have access to and copies of control room logs, control system
display screens, and instrumentation data before, during and after the
demonstration.

Generating Facility personnel may be present during both the Capacity
Demonstration and site inspection at the Seller’s option.

Cost of Capacity Demonstration:

Each Party shall bear its own costs of the Capacity Demonstration.

Remedial Action for Failing the Capacity Demonstration:

(a)

®)

Should the Seller fail to demonstrate the ability to achieve and sustain Firm
Contract Capacity for each and every Metering Interval during the Capacity
Demonstration, the Firm Contract Capacity may be reduced pursuant to
Section 3.1.3(e), which shall cause Seller to be liable to SCE for the Capacity
Repayment Damage Amount pursuant to Section 3.1.3(f) of the Agreement by
reason of such capacity reduction.

If the Seller fails to demonstrate Firm Contract Capacity due to an abnormal
and unforeseeable operating condition, as verified and determined at SCE’s
sole discretion, an additional Capacity Demonstration may be scheduled,
provided there is time remaining within the current year’s Peak Months or
such other month as SCE may select. Lack of wind, sun, water or other fuel
source of an inherently intermittent nature shall not be deemed an abnormal
and unforeseeable operating condition.
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EXHIBIT G

SAMPLE CALCULATION OF PERFORMANCE ASSURANCE AMOUNT

Sample Calculation of Performance Assurance Amount for 1 MW contract assuming

computation date is at start of 2004 and the original agreement was through 2017, and
assuming SCE owes Seller $10,000 for past deliveries.

CASE 7+ Performance Assurance Owed by Geller o GCE (See Section 6.2(p)J; Interest rate = 10%

PAA, =
Py Pag B {IP,-PolxB}
Seller's Expected
Annual Net Energy
Produetion from Spedial
Perormance Condition A(vil), as
Contract Marlket Guotation Assurance adjusted from time-te- Annuzl Perfarmance
year Year Date Average Price Threshold Prics time Assurance Amounts
S/MWhH S/MWh Mwh §
2 2004  7/1/2004 41,52 45,00 8784 {$30,668.32)
El 2005  7A1/2008 42,35 45,00 a760 ($23,214.00)
4 2006 7/1/2006 43.20 45,00 8760 {$15,766.00)
5 2007 74172007 44,06 45.00 a760 {$8,234.40}
& 2008 7/1/2008 44.94 45.00 8784 {$527.04)
7 2008 7H/2009 45.84 45.00 B760 §7,358,40
8 2010 712010 46.76 4500 8760 $15417.60 -
g9 2011 7h201 47,70 45.00 8760 $23,652.00
10 2012 Fhiemz 48,65 45.00 8784 $32,061.60
1 2018 7M1/2013 49.62 45.00 8760 $40,471.20
12 2014 71/2014 50.61 45.00 8760 . $40,143.60
13 2015 71/2015 51.62 45.00 8760 $57,991.20
14 2016 TH/2016 52.65 45,00 4784 $67,197.60
15 2017 TR01T 53.70 45.00 8760 $76,212.00
XNPV of the Sum of the Amounts of PAA , for the Remaining Term of the Agreement $68,962
A= All Amounts Owed by SCE to Saller Less Amounts Owed by Seller to SCE $10,000
| Seller's Performance Assurance Amount $58,962
CASE 2¢ Performance Assurance Owed by SCE to Sefler (See Section 6.2(c); Interes! rale = 10%
PAA, =
Py Pa 8 ilPo-Pj xB}
Seller's Expected
Annugal Net Energy
Production from Epecial
Performance Conditicn Afvil), as
Contract Market Quetation Assurance adjusted from time-to- Annual Performance
year Year Date Average Price Threshold Price time Assurance Amounts
$IMWh $/MWh Mwh §
2 2004 7/1/2004 39.98 40.64 8784 $5,797.44
3 2005 71/2005 40,78 41.45 8760 $5,869.20
4 2006 7/1/2006 41.60 42.28 8760 $5,956.80
5 2007  7A/2007 4243 4313 8780 $6,132.00
5] 2008 7/1/2008 43.28 43.99 . 8784 $6,236.64
7 2008 7/t/2009 44,15 44,87 8760 $6,307.20
] 2010 7/1/2010 45,03 45,77 8760 $6,482.40
8 2011 7172011 45,93 46.69 8760 $6,857.60
10 2072 72012 46.85 47.62 8784 $6,763.68
11 2012 712013 47.79 48.57 B760 $6,832.80
12 2014 7Hi2m4 4875 40.54 8760 $6,920.40
13 2015  7M/2015 49.73 50.53 8760 $7,008,00
14 2018 7H2018 50,72 51.64 8784 $7,202.88
15 2017 7112017 51.73 52,57 8760 $7,358.40
XNRV of the Sum of the Amounts.of PAA  _; for the Remaining Term of the Agreement $51,505
A= Al Amounts Owed by Seller to SCE Less Amounts Owed by SCE 1o Seller {$10,000)
l SCE's Performance Assurance Amount $61,505
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EXHIBIT H
GUARANTY AGREEMENT

CONFIDENTIAL
GUARANTY AGREEMENT

1. Guaranty, Tor valuable consideration, Waste Managoment, Inc,, & Delaware
entporation {"Cuaranior”} uweconditionally guaramees puymend ko Southem Califtria
Eetson Company, 2 California corporation (“Reneficiny™), its suscessors and assigns, of
all zmounts owed to Beneficiary by WM Energy Solutions, Inc., ¢ Delwware comoration
{“Principal) under that cevinin Masier Power Purchase and Sale Agroement between
Beneficiary and Principal dated December 20, 2002; Project Name: | Sobrante Gas-ip-
Energy Project; Mameplate Capacity: 2490 kW, a3 arnended from time to time
(“Apreement”). Upon the failure or refusal by Principel to pay any zmounts owed Yo
Benelictary by Prineipal under the Apgreement {the “Oblizations™), (he Beneffoiary may
muke a dermand upon the Guarantor, Such demand shall be in writing and shall state the
ametmnt Principal has failed to pay and an explanation of why such pavmen i3 dee, with 2
spwecific statement that Deneficiary is calling upen Guarantor tw pay under this Guannty,
Guarantor shall promptly, but in vo event Jess than ton business days following demend
by Beneficiary, pay such Obligations in Immedimely evaiieble fands, A payment
demand satbsFring the Torepgoing requirements shall be deemed sufficient notiee to
Guarantor dhat 3 must pay the Obligstons. Other than soch demand fr payment, the
Chuzraator herchy expresshy waives all notices between the Beneficlary and she Delior
incheding without limitation all notices with respeol fo the Agreemeni and tis Guaranty,
and any notive of credits extended and sales made by the Beneficiary 16 the Principal and
alt wiher notices whaisosver, The liability of Guarantor hereunder is a continmuing
guaranty of payment when any emount is ewing without regard 1o whether recovery may
e or has become harmed by any statute of Hmitations or othervise may be unenfirceable,

2. Guaranty Limit. The Habitity of Gearantor berevstder shall not exceed at any one
time the sum o $6,006,000 in US dollars for prineipet, plus ali iaterest Sint bag acerned
on any amovnt owed hersunder, to be paid to Beneficiary, fis sucoessors and assipns, sd
Guaspator liereby binds itself, is heirs, execators, administrators, suecessors and assigns,
jolntty and severslly. In addition to the wavunts for which payment is puaranized
herenpder, Guarantor agress o pay repsonable attorneys” fees and all other costs and
expenses incorred by Beneficiary in enforcing this sgreement or sy astion of procceding
arising out of or relating to this agreement.

3. Independent Eishility. The cbligations of Guarantor herennder are independent of
the ohligntions of Principal. The Hability of Guarantor heseundor is independent of any
othier poaranty of payment reseived by Bepeficiary in connection with the Agresment and
i6 polb affected or impaired by shy dissolution, rearganization, or insoivency of Principal,
or any payment i Bepeficiary by Principel thel Beneficlary subseeuenty retims 1o
Principal pursuant o conrd order in any bankruptey or other cebior-relief proceeding, or
any indemnity sgreement Principal may hiove from any party.

CATrmmenis and Seativpesimecnent o] SsdngsiTempurnsy Bigme FitedOLEACGusminty B Sobmake 1310000 dew
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4. Termination, The ferm of this {oarenty is continuous untess terminated in
aceardance with the following requirements, This Guarsmmty may be tenminated with
vegard to futare transactions; provided thel, Guaranior must provide Beneficiary with
wiitien notice of suth termination, and any such termination shall become effective no
garlier than sixty {60) caléndar days from the date Benelictary receives sueh wiitien
potice Drom Guaranior, Unless otherwise agreed in wefting by Beneficlary, no such
notice or fermination shall release Guarantor fawn any Hability s to any amoun! or
performance that is at the dme owing poder the Agreement.

5. ‘Walvers of Defesises by Guarantor, {s) Chiaranior waives, tp the fullest extent
permitied by law, the benefit ol any siatue of limitations affecting its liability under this
agreement oF the enforcement of this agreemeni, (b} Guasantor wiives any right 1o
require Beseficiary 1o (i) proveed against Principal, {ii) procesd apainst or extrust any
security held from Frincipal or any other pariy atting under a separate agreement, ot (i)
pursue any other remedy available 1o Bepefiviury., (&) Beneficiary may, at its eteciion,
‘oreclnse on any ssourity held by Beneficiary, whether or iot the toeans of foreclosure is
commercially reasonable, or exercise any other right or remedy available to Beneficiary
without afficting or inpaiting in any way the Hability of Guarantor under this agreeraent,
except o the exient the amount(s) owed to Bepeficiary by Principal have been paid. (d) ‘
(uarantor waives gl Hghts snd defenses arising out of an election of remedies by
Beneliciary, even though that election of remedies may impair or destroy Guaranior’s
righiz of subropation and reimbursement against Principal by operaticn of Seclion 580d
of the California Code of Civil Procedore ot otherwise, (&) Until all amoumts owed by
Frincipal to Beneficiary are puid in fid], Guarantor shail have no tight of subropation,
wiaives amy Tight to enforee any remedy that Beneficiary hos or may hnve sgainst
Principal, and waives any benefit of ond any right 1o perticipation i any secusity from
Principsl now or later held by Gumtantor, (f) Guarantor assnmes @i responsibility for
%eepling itself informed of Principal’s financial condition and all other factors affecting
the visks and liabilily assumed by Guaranior hereupnder, and Beneficiary ghall have no
duty 1o advise Goarantor of information koows to it regarding such rigks.

§. No Waiver of Rights By Beneficiars. No right or power of Beneficiary vader thiz
aproement shell be deemed 1o liave been waived by any aet or conduct on the part of
Heneficiary, or by any neglect to exereibe a right or power, or by any delay in doing so,
and every right o power of Beneficlary hersunder shall contiane it {ull Sorce and effect
until specifically walved or released in a written document execabed by Beneficiary |

7. Assignaent, Successors and Assigns, This guaranty shall be binding upon
Cinarantor, its suscessors and assigns, and shall fnore to the bepel of; and be enforsentle
by, the Beneficiary, its successors, assigns and creditars, and ean be smociified only by a
wrilian jnstrament signed by the Beneficiry and the GQuaziniior, The Beneficiary shail
Yiave the right to assign this Guaranty 1o any person or entity without the prior sonsest of

D nmments sl SellipsinoormiLocnl Sching®Terporany Infpmel FilekILEIC Gunanty £ Sobrante 122002 doo
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the Chuarantor; provided, however, that ne such assignment shall b2 binding wpon the
Ciuarantor until 7t reeeives wiltten notice 6f such assipnment from the Beneficlary, The
Chusrantor shall have nof right to assign this Guaranty or its obligetions berevnder withow
the prior writien consesm of the Beneficiary, which shall not be tmireasonably withield.
Any reasonable uncertainty on the part of the Beneficiary eoncerning the ability on the
nart of any potential nssignee of the Guarantor 1o carry out the Guaranor’s obligations
hereunder sholl be considered a reazonable basis for withholding consent, unless and 1wk
the potential assignes can satisfy the Reneficiary, n ils sole disceation, that the assignee
is enpuble of performing the obligations of the Guaranior hcreunder.

%, Neepresentations of Guaranior. Guarsator hiereby represent and warrants that (a) it is
3 torporation duly organized, validly existing and in good standing in all necessary
jurisdistions and has full power and aathority to execute, deliver and perform this
Guaranty, {b) it has taken all necessary actions to exetute, deliver und perform this
Ginaranty and (c) this Guaranty eonstitutes the Jegal, valid end binding obligation of
Guarsntor, enforceable in accondance with its teyme, subsject 10 banlepiey, insalvency,
rearganization, moratorfum and other simmilar laws effecting creditoes’ rights pencrally

and to general equitable principles, (d) execution, delivery and performance by Guarantor
o this Guarantee does not conflict witly viclate or create 1 defanlt under any of Hs
goveming documents, any agreement or instruments to wiich it is a party or to which ary
of its assets is subject or any applivable T, s, repulahon, order or judgment of ay
povernmental authority and (¢ all consents, approvals and anthorizstions of
govermnmental anthorities requived in conneation with Guaranior’s execution, delivery and
performance of this Guaranty have been duly and validly ubtained znd remain in full
foree ard effect.

9. Governing Law. Tlis agreement is made snder and shall be gaverned in ol respects
ty the Laws of the State of Californiz, and its provisions may not be waived, altered,
modified or amended except in writing execited by an pfficer of each of Guarantor and
Bencliciary, 17 any provision of this agreement is held invalid under the laws of
California, this agreement shall be construed as thoogh the invalid provision has besn
deleted, avd the Hghts and obligations of the parties shall be construed necordingly,

1. Construction. All parties tb this agreenient are represented by legal counsel, The
terms of this agreement and the languaye nsed in this agresment shall be deemed to be
{he texmns and lauguage chosen by the parties hereto 1o express their mutual intent, This
agreement shall be construcd without regard 1o any presurnpiion. or vk vequiring
construction apainst the party causing such instrinment oF any pottion thereni"to be
drafted, or in favor of the party receiving & particular benefit under this ngreement, No
pule of strict construction will be applied against apy person.

[fmaments ard SeRERImpeomiLocil SetiogsTemanciry llugm:! FiasuIL 820K kuranty K1 Sehrante 223000 4me
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11, Nustive. Any notice given hereunder by either Guaranior or Bepeficiary shall be itiade
by facsitile 1o the persor and af the address for notices specified in the Agreement (with
potices 10 Cruarantor being sent tr the focsimile and address specified thereln for
Principal). Suchnotice shall be effective iipon actua] reveipt if reccived during the
recipiant’s normal business hours, or at the beginning of the reciient’s next business day
afier recefpt if receipt is owlside of the recipient’s notma) business hotirs, Bither party
smay periodically change any address Yo whick notice is 1o be given it by providing nofice
of such change as provided hevein, '

GUARANTOR:

WASTE MANAGEMENT, INC. /

Pnﬂsgfﬂm Y e Lt Lee A. McGormick

mbes fsslstant Treasurer
el

Agraed o by Beneficiary for purposes of esmhl.ishing the ereditvorthiness of Frineipai,
as partial security for the Agréement.

BENEFICIARY:
SOUTHERN CA TA FIRSON COMPANY
By: f ‘ ‘
Position: Chi ecutive 0¥ficer -
Pate;__ February 11, 2003 APPROVED
ETEPHEN E, PIC
B Wics Prvwldens and

] Meomey . |

+
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EXHIBIT I
CONFIDENTIALITY AGREEMENT

Page 73




Confidential Information
The contents of this document are subject to a Non-Disclosure Agreement and shall not be disclosed.

CONFIDENTIALITY AGREEMENT
between
SOUTHERN CALIFORNIA EDISON COMPANY
andg
Wi ENERGY SOLUTIONS, 1IN,

S0UTHERN CALIFORNIA ERISON COMPANY (“SCE™), 8 Californda corporsiion,
and ‘WM Energy Solutinns, e, (“Participant”), 2 Delaware corpomtion, berely enser into this
Confidentiality Agreement (“Agreement”). SCE and Participant shall sometimes be refermed to
in this Agreerent individually Bs a “Party™ and jointly as the “Purties.”

RE’ C’E E I 5

A In accordance with Decision No, 02-08-071 of the California Publis Utilites
Commission (*Commission™), SCE initisied a roguest for proposals RFF to
supply energy sod associated firm copacity from eligible renewable resources
MHERR"S, with a goal of executing power prirchase agreenients with ERRs whose
proposals see selecwd as part of the RFP,

B.  DParticipam submitted 2 proposs] in responge to the RFP, Information exchanged
between the Parties relating to this proposal are confidential undes the terms o'y
non-disclosure agreement between the Partivs dated October 10, ZDOZ.

€. Asofihe Effecrive Rate of this Agoeement, the Parties desire fo enter into
diseussions andior negotiations regerding the teans and conditions of' a power
pirchrse agrecment based upon Participant’s proposal {the “Negotintions™),
whersin each Party will disclose confidential and propriewary information to the
other Party {“iecipient™. The Paries desite to enter Into this Apseemant to Kesp
gay such Negotintions confidential.

AGREEMENT
NOW, THEREFORE, the Panties agree as follows:

1. For purposes of this Agresment, 21 oral or written communications exchanged
betwean the Parties o of after the Effective Date of this Agrecment as part of the Propisal shall
be referved fo o8 “Confidential Information.” Any infermetion exchanged by the Partics in bard
copy arelectronii form must corply with the provisions of Section 4 lierein to be congidered
Lonfdential Information.

b8 The Partles agree to treat Confidential Informuation given 1o one Party by the oiher
Party &5 conlidentinl with respect to thivd parties and shall not disclose Confidential Infurmition

ge
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given by one Party 1 avcther except as specifically authorized herein or ps speatfically agreed to
by both Parties in writing. Ascordingly, Confidential Information may only be disclosed by the
Recipient to its employses, divectors, financial advisors, attoreys of accountants who have a
sirict need to know solely for the purpose of assisting the Recipient in the Negotisiions
{“Permitted Disclasee™), However, Confidentisl Information may not be shown to ahy
consultani for Participant without SCE's express priot written consent, Recipient shall be
responsible for any breach of this Agreement by it or any of its Permitted Disclosess, Except a5
specifically authorized béreds, and subject 1o the restrictions on diseloswre set forth herein,
Recipient and its Permitted Disclosees shall not wse Confidential Informmtion for any purpose,
including, withont [imitation, any personal, business, governmental, commercial or litigation
(adsministrative or judicial), other than the conduct of the Negotiations or in a dispule srising out
of this Agreement, as set forth below.

4 Notwithstanding anything o the contrary set forih herein, the obligations set forth
in this Agreement shall not apply 1o and the tenm “Confidential Information™ shall not includs;

a.  Information which is in the public domain as of the effestive date of this
Agreement of wiich Ister comtes into the public domain form & spurce
ather than Recipient or its Permilted Disclosee;

b,  Information which the Recipieatcun demonstrate b waiting was already
Imown tes the Recigien! priot (o the sifective date of this Agreement;

£ Infoeration which comes to Recipient from 2 Bong fide thind party souece
not under an abligation of confidentiality;

. Informution which is indopendently developed by the Recipient withowt
se of or reference to Conlidentizl Information or information contuining
Confidential Informyation; or

(L) The fact 1hat Pearticipant submitted & proposal in response 1o the RFP
andlor is dectared 2 willing bidder pursuant io the RPP.

4, Confidentiat Information submitted 1o a Recipient in hard copy of elesivonic form
shall bear oreach pape the following kepend:

“ONFIDENTIAL INFORMATION,
THE CONTENTS OF THIS DOCUMENT ARE SUBJECT 0
A CONFIDENTIALITY AGREEMENT AND SHALL NOY BE DISCLOSED ™

5 The Parties agree not to introduce {in whole or in part} into evidence or ofherwise
voltmarily disclose in any administative of judicial procesding, sny Confidential Information
given 1o it by the other Panty, except as provided below, 1's Party receives o valid and
enforoeatile subpoens or order by a court of cumpetent furisdiction, or by demand or informiation
requem from an administrniive agency of eilwer governmental authority secking disclogare of
Confidentisl Trformailon, that does not involve o dispute berween the Partivs afisig Fom this
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Agreement, such Party shall notify the disclosing Purty prior 1o disclosure so that either or both
may seck a protective order ot athepwise use reasonable efforts to limit disclosute of the
Cenfidentinl Information. Recipieot will provide all reasonable assisiance to enable ihe
displosing Party io oblain g protective order ot other refiable sssurance that the Confidential
Infarmation will be accorded confidential trenumesnt, I, in the sbsenve of s protective ander or
the receipl of & walver hereunder by the disclosing Party, Recipient is, ov the reasonable advive
of its counsel, compelivd to disclose the Confidential Information or else stand linble for
conternpt or suffer other significant penaliy, Recipient may disclose only sueh of the Confideptial
Information 1o the compelling party ns is required by law, In the case of a procesding involving a
dispute between the Prrties arising out of this Agreernent, a Party may introduce or produce
Confidential Information solely o the extent necessary to present or defend is pasition in such
dispute or 35 required by law, and, where possible, shall use best efforts to keep such
Confidentis! Information under seal,

6  Notwithstanding the foregoing, SCE may disclost Confidential Informetion to any
duly authorized governmental or regulatory agencies, ininding withous limitation the
Commission, any division thereof, in order to demonstrate the reasonableness of its actions
regarding the RFP, the Negutiations or any sgreement entered into as result of the Negotintions,
Althiongh SCE will seek confidential 1reatment of any Conlidential Infonmnation sibrmitted by it o
the Commission by means of a motien for protective order undir Pablic Utilites Code Section
583 and Gentersl Order 660-C, SCE may disclose Confidential inforration undes this Faragraph
sven if o protective order is issued by the Commission. In such case, SCE shall use reasonable
efforts to seck vonfidentia) reatment of the Confidential Informstion so disclosed.

7 Mething in this Agresmient {s inlended to waive any attorney-client, work-product
or other privilege applicable to any statermenl, document, communication, or gither material of' s
Party or the Parties,

8 The Partics acknowledpe and agree that breach of this Agreement would causs
imeparable barm. Ifa Recipient or any of its Permitied Disclosees breaches or defhults in the
perfusmaznce of any of the eovenants contained herein or violates my of the restrictions set forth
herein, sonetary dumages would not be adeguate relief amd the other Pasty may enforce its rights
heteunder by obtaining & restraining order und injunction fhom any courtof compaient
Jurisdiction sgainst any further breaches or defaults by Recipicnt or its Permitied Disclosee{s).

g, If the Negatistions cease without resulting in a written agreement between: the
Parties, wpon written request by a Party within 43 days afier the cessation of Negotiations,
Recipient shali promptty verom 5o such Party all copies of such Party*s Confidential Information
reeeived, including all copies and summaries thereof, and shall delete all Confidential
Information from Recipient's nnies, abstracts and other documents. Allernatively, Recipient may
crtily in writing the destmction of all Confidential Information. If Negotiations result in &
written agreemeat bétwenn the Parties, the Partins shall returm or destroy Confidential
Information a5 zoon 15 it & no longer needed by cither Party to fulfill regulatory obligations.

16, Anynotice or communication given pursuant 1o this Agressment shall be in wriling
and i) delivered personally, in which case delivery is given upon wrifien acknowledgment of
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receipt; (i) mailed by registered or certified mail; postage prepaid, in which case delivery is
piven on the eariier of the actus] dats of defivery, as set forih in the seturn receipt, of theee {3)
days from ke daie posted, or (i) delivery by telecopy, in which case delivery is given npon
actual reeeipt of the éntire document, In any of these cases, the writing shall be sent oy deliversd
ns follows {subjest to change by either Party by notifying the other Party pursuant (o fhis
paragraph),

K to 3CE: Sonthern Califormis Edison Company
2244 Walaut Growe Avemie
Rosemead, CA 81776
Avention:  Ditéctor, F Resourtesg
Tekephione:  {626) 302-1823
Pacgirile:  (626) 302-1113

¥ 10 Participant: Wi Energy Solutions, Ine.
1001 Fannin, #4008 .
Honsten, TX 77802
Tebephonz:  (713) 512-6200
Facsimile: {713} 2090011

With copy ta:

7025 1. Scattsdale Road, Sali 200
Scotisdale, AT 85253

Teleghons: (4803 624-3400
Focsimile: {480} 951-5284

. 11.  This Agreement shall be effective as of the date of the last signature to this
Agreement (the “Effective Date™) and shall terminate five years from such date or entlier upon
the mmtual written consent of the Parties.

12, This Agreemens shall be interpreted in accordanes with the plain meaning of its
terms and not skeictly for or appinst sny of the Perties hereto, This Agreement shal] be construed
15 of each party were its author and 2ack Party hereby adopis the language of this Agreernent as if
it were its owmn,

13, Amywaiver of the requirements and provisions of this Agreement shafl be in
writing. ‘The fallure of either Party 10 enforce at any time sty of the pravisions of the Agreement
oF {0 require at sny time performance by the other Party of any of such provisions, shall in no
wiy be construed 25 & waiver of such pravision or a relinguishment of the sight thereafier 1o
caforee such provision,

14, This Agreement may not be modified except by & written agroement exesuted by
ot Parties.

15,  This Apreement shall be interpreied, governed znd congiroed nnder the Jaws of the
Sinte of Cafifomnia (without giving effect ta its conflict of laws provisions that conid apply to the

-
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law of enother furisdiction) a3 if executed in and to be wholly performed within the State of

Celiforia.

16,  This Agrcement AaMly expressss the Partits' agrecoicnt concerning die subjact
matier hereof and supersedes any prior apreements or waderstandings reganding the same subjscr
maner, Each Party yepresents that, in entering into this Agreervent, it hes riot refied upon any
promises, inducement, mpreseniation, wartanty, agmenent or other statement mot expoessly set

forth in this Agreemant,

17, ‘The signatoriea hereto represent that they huve becn duly suthorized to cater into
this Agreerment on behalf of the Party for whom they sigi.

8. Wany provision hereof is wenforceable or invalid, it shall be glven effect to the
extent it muy be enforceable or valid, and sach enforcesbility or invalidity shall net ailect (he
enforceability or invalidity of any ether provision of this Agreement,

ﬁl igﬁ lal..

W ENERGY SOLUTFIONS, INC.,
a Delaivnrr comporation

1001 Fanin, #4000

Housion, TX 77002

]ﬁame: e . PRI L
Tile: Vics, Practidoersh

Dae: ez oz

SOUTHERN CALIFORNIA EDISON COMPANY,
a Celifornia corporution

2244 Wetnul Grove Avenue

Resemend, CA 41770

By M
Lars E. Serpmgurt

Direator, OF Resourees

Date: Optaber 21, 2002

19, This Agreement may be signed in counterpants, each of which shall be deemed sn

— APPHOVED
STEPHEM B PICKETT
&r. Yioe Prasiciens sod
Gsnpral Covresl
Bu ?‘,, _\ﬁ'm%w )
’ atiornay

S ek M

Page 78




Confidential Information
The contents of this document are subject to a Non-Disclosure Agreement and shall not be disclosed.

(c) Such other provisions as are necessary or appropriate to effectuate the Parties’
intent in the Original Agreement relating to Section 8.11(b) above, including,
but not limited to governing law and contract construction and interpretation.

Nothing in Sections 8.11(b) or 8.11(c) above is intended to abridge or expand the
rights and obligations of either Party which would exist but for this Agreement.
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Appendix N
Power Purchase Agreement between SCE and TA —High Desert, LLC
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Appendix O
Power Purchase Agreement between SCE and RE Rio Grande, LLC
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Appendix P
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Appendix Q
Power Purchase Agreement between SCE and RE Rosamond Two LLC
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Appendix R
Power Purchase Agreement between SCE and Boron Solar, LLC
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Power Purchase Agreement between SCE and North Edwards Solar, LLC
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Appendix T
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Appendix U
Power Purchase Agreement between SCE and The Aeromen LLC
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BEFORE THE PUBLIC UTILITIESCOMMISSION

OF THE STATE OF CALIFORNIA

Submission of Contracts for Procurement of ) .
Renewable Energy Resulting From Renewables ) Advice 2457-E
Standard Contracts Program )

PROTECTIVE ORDER

1. Scope. This Protective Order shall govern access to and the use in this proceeding of
Protected Materias, produced by, or on behalf of, any Disclosing Party.

2. Modification. This Protective Order shall remain in effect until it is modified or

terminated by the Commission or Assigned Administrative Law Judge (“Assigned ALJ’). The
parties acknowledge that the identity of the parties submitting Protected Materials may differ
from timeto time. Inlight of this situation, the parties agree that modifications to this Protective
Order may become necessary, and they further agree to work cooperatively to devise and
implement such modificationsin as timely a manner as possible. Each party governed by this
Protective Order has the right to seek changesin it as appropriate from the Assigned ALJ or the
Commission.

3. Definitions.

A. Theterm “Protected Material(s)” means (i) trade secret, market sensitive, or other
confidential and/or proprietary information as determined by the Disclosing Party in accordance
with the provisions of D.06-06-066 and subsequent decisions, General Order 66-C and Public
Utilities Code Section 454.5(g), or any other right of confidentiality provided by law, or (ii) any
other materials that are made subject to this Protective Order by the Assigned ALJ, Law and
Motion Administrative Law Judge (“Law and Motion ALJ’), Assigned Commissioner, the
Commission, or any court or other body having appropriate authority. Protected Materials also

includes memoranda, handwritten notes, spreadsheets, computer files and reports, and any other
-1-



form of information (including information in electronic form) that copies, discloses, or compiles
other Protected Materials or from which such materials may be derived (except that any
derivative materials must be separately shown to be confidential). Protected Materials do not
include: (i) any information or document contained in the public files of the CPUC or any other
state or federal agency, or in any state or federal court; or (ii) any information that is public
knowledge, or which becomes public knowledge, other than through disclosure in violation of

this Protective Order or any other protective order.

B. Theterm “redacted” refersto situations in which Protected Materials in a document,
whether the document is in paper or electronic form, have been covered, blocked out, or
removed. Theterm “unredacted” refers to situations in which the Protected Materialsin a

document, whether in paper or electronic form, have not been covered, blocked out, or removed.

C. Theterm “Disclosing Party” means a party who initially discloses any specified
Protected Materials in this proceeding.
D. Theterm “Market Participant” (“MP") refersto a party that is:

1) A person or entity, or an employee of an entity, that engagesin the
wholesale purchase, sale or marketing of energy or capacity, or the
bidding on or purchasing of power plants, or bidding on utility
procurement solicitations, or consulting on such matters, subject to
the limitations in 3) below.

2) A trade association or similar organization, or an employee of such
organization,

a) whose primary focus in proceedings at the Commission isto
advocate for persons/entities that purchase, sell or market
energy or capacity at wholesale; bid on, own, or purchase power
plants; or bid on utility procurement solicitations; or

b) amajority of whose members purchase, sell or market energy or
capacity at wholesale; bid on, own, or purchase power plants; or
bid on utility procurement solicitations; or

c) formed for the purpose of obtaining market sensitive
information; or

d) controlled or primarily funded by a person or entity whose
primary purpose isto purchase, sell or market energy or
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capacity at wholesale; bid on, own, or purchase power plants; or
bid on utility procurement solicitations.

3) A person or entity that meets the criteria of 1) above is nonetheless
not a market participant for purpose of access to market sensitive
data unless the person/entity seeking access to market sensitive
information has the potential to materially affect the price paid or
received for electricity if in possession of such information. An
entity will be considered not to have such potential if:

a) the person or entity’s participation in the California electricity
market is de minimisin nature. In the resource adequacy
proceeding (R.05-12-013) it was determined in D.06-06-064
§ 3.3.2 that the resource adequacy requirement should be
rounded to the nearest megawatt (MW), and load serving
entities (L SEs) with local resource adequacy requirements less
than 1 MW are not required to make a showing. Therefore, ade
minimis amount of energy would be lessthan 1 MW of capacity
per year, and/or an equivalent of energy; and/or

b) the person or entity has no ability to dictate the price of
electricity it purchases or sells because such priceis set by a
process over which the person or entity has no control,

I.e., where the prices for power put to the grid are completely
overseen by the Commission, such as subject to a standard offer
contract or tariff price. A person or entity that currently has no
ability to dictate the price of electricity it purchases or sells
under this section, but that will have such ability within one
year because its contract is expiring or other circumstances are
changing, does not meet this exception; and/or

¢) the person or entity is a cogenerator that consumes all the power
it generatesin its own industrial and commercial processes, if it
can establish alegitimate need for market sensitive information.

E. A Market Participant’s Reviewing Representatives are limited to persons designated
by the Market Participant who meet the following criteria:
1. Areoutside experts, consultants or attorneys,

2. Arenot currently engaged, directly or indirectly, in (a) the
purchase, sale, or marketing of electrical energy or capacity or
natural gas (or the direct supervision of any employee(s) whose
duties include such activities), (b) the bidding on or purchasing of
power plants (or the direct supervision of any employee(s) whose
duties include such activities), or (¢) consulting with or advising
others in connection with any activity set forth in subdivisions (a)



or (b) above (or the direct supervision of any employee(s) whose
duties include such activities or consulting); and

3. Arenot an employee of a market participant.

F. Persons or entities that do not meet the definition of market participant are non-market
participants (“NMPs”), and may have access to market sensitive information through their
designated Reviewing Representatives. An attorney or consultant that simultaneously represents
market participant(s) and non-market participant(s) may not have access to market sensitive data.
If, on the other hand, simultaneous representation is of market participant and non-market
participant clientsinvolved in completely different types of matters, there should be no bar
(although there may be ethical implications of such representation that we do not address here).
If, for example, an attorney represents a market participant in matters unrelated to procurement,
resource adequacy, RPS, or the wholesale purchase, sale or marketing of energy or capacity, or
the bidding on or purchasing of power plants, or bidding on utility procurement solicitations, in a
forum other than this Commission, and simultaneously represents a non-market participant in
cases related to these topics before the Commission, there should be no bar to the attorney's
receipt of market sensitive data (pursuant to a non-disclosure agreement and protective order) in
the latter matter. In close cases, the balance should militate to bar simultaneous representation
because of the risksit poses.

H. All Reviewing Representatives are required to execute a non-disclosure agreement

and are bound by the terms of this Protective Order.

4. Designation of Materials.

When filing or providing in discovery any documents containing Protected Materials, a
party shall physically mark such documents on each page (or in the case of non-documentary
materials such as computer diskettes, on each item) as“PROTECTED MATERIALS SUBJECT
TO PROTECTIVE ORDER,” or with words of similar import as long as one or more of the
terms, “ Protected Materials,” “ Protective Order,” or “Genera Order No. 66-C” isincluded in the

designation to indicate that the materials in question are protected.
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All materials so designated shall be treated as Protected Materials unless and until (a) the
designation is withdrawn pursuant to Paragraph 17 hereof, or (b) an ALJ, Commissioner or other
Commission representative makes a determination pursuant to Paragraph 4 hereof changing the

designation.

All documents containing Protected Materials that are filed with the Commission or
served shall be placed in sealed envelopes or otherwise appropriately protected and shall be
endorsed to the effect that they are filed or served under seal pursuant to this Protective Order.
Such documents shall be served upon Reviewing Representatives and persons employed by or
working on behalf of the state governmental agencies referred to in Paragraph 12 hereof who are
eligible and have requested to review such materials. Service upon the persons specified in the
foregoing sentence may either be (a) by electronic mail in accordance with the procedures
adopted in this proceeding, (b) by facsimile, or (c) by overnight mail or messenger service.
Whenever service of adocument containing Protected Materials is made by overnight mail or
messenger service, the Assigned ALJ shall be served with such document by hand on the date

that serviceis due.

5. Redaction of Documents. Whenever a party files, serves or providesin discovery a

document that includes Protected Materials (including but not limited to briefs, testimony,
exhibits, and responses to data requests), such party shall also prepare aredacted version of such
document. The redacted version shall enable persons familiar with this proceeding to determine
with reasonable certainty the nature of the data that has been redacted and where the redactions
occurred. The redacted version of a document to be filed shall be served on all persons on the
service list, and the redacted version of adiscovery document shall be served on all persons

entitled thereto.

6. Selection of Reviewing Representatives. Each MP and NMP selecting a Reviewing

Representative shall first identify its proposed Reviewing Representative to the Disclosing Party.

An attorney or consultant that simultaneously represents market participant(s) and non-market
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participant(s) may not have access to market sensitive data, subject to the exceptionin

paragraph 3.F. Any designated Reviewing Representative has a duty to disclose to the
Disclosing Party any potential conflict that puts him/her in violation of Decision 06-12-030. A
resume or curriculum vitae is reasonabl e disclosure of such potential conflicts, and should be the

default evidence provided in most cases.

7. Accessto Protected Materials and Use of Protected Materials. Subject to the terms of

this Protective Order, Reviewing Representatives shall be entitled to access to Protected
Materials. All other partiesin this proceeding shall not be granted access to Protected Materials,
but shall instead be limited to reviewing redacted versions of documents. Reviewing
Representatives may make copies of Protected Materials, but such copies become Protected
Materials. Reviewing Representatives may make notes of Protected Materials, which shall be
treated as Notes of Protected Materials if they disclose the contents of Protected Materials.
Protected Materials obtained by a party in this proceeding may also be requested by that party in
a subsequent Commission proceeding, subject to the terms of any protective order governing that

subsequent proceeding, without constituting a violation of this order.

8. Maintaining Confidentiality of Protected Materials. Each Reviewing Representative

shall treat Protected Materials as confidential in accordance with this Protective Order and the
Non-Disclosure Certificate executed pursuant to Paragraph 7 and 8 hereof. Protected Materials
shall not be used except as necessary for the conduct of this proceeding, and shall not be
disclosed in any manner to any person except (i) Reviewing Representatives who have executed
Non-Disclosure Certificates; (ii) Reviewing Representatives paralegal employees and
administrative personnel, such as clerks, secretaries, and word processors, to the extent necessary
to assist the Reviewing Representatives, provided that they shall first ensure that such personnel
are familiar with the terms of this Protective Order, and have signed a Non-Disclosure
Certificate, (iii) persons employed by or working on behalf of the CEC or other state
governmental agencies covered by Paragraph 12. Reviewing Representatives shall adopt
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suitable measures to maintain the confidentiality of Protected Materials they have obtained
pursuant to this Protective Order, and shall treat such Protected Materials in the same manner as
they treat their own most highly confidential information. Reviewing Representatives shall be
liable for any unauthorized disclosure or use by their paralegal employees or administrative staff.
In the event any Reviewing Representative is requested or required by applicable laws or
regulations, or in the course of administrative or judicia proceedings (in response to oral
guestions, interrogatories, requests for information or documents, subpoena, civil investigative
demand or similar process) to disclose any of Protected Materias, they shall immediately inform
the Disclosing Party of the request, and the Disclosing Party may, at its sole discretion and cost,
direct any challenge or defense against the disclosure requirement, and the Reviewing
Representative shall cooperate in good faith with such party either to oppose the disclosure of the
Protected Materials consistent with applicable law, or to obtain confidential treatment of them by
the person or entity who wishes to receive them prior to any such disclosure. If there are
multiple requests for substantially similar Protected Materials in the same case or proceeding
where a Reviewing Representative has been ordered to produce certain specific Protected
Materias, the Reviewing Representative may, upon request for substantially similar materials by
another person or entity, respond in a manner consistent with that order to those substantially

similar requests.

9. Exception for California Independent System Operator (1SO). Notwithstanding any

other provision of this Protective Order, with respect to an 1SO Reviewing Representative only,
participation in the 1SO’ s operation of the 1SO-controlled grid and in its administration of the

| SO-administered markets, including, but not limited to, markets for ancillary services,
supplemental energy, congestion management, and local areareliability services, shall not be

deemed to be aviolation of this Protective Order.

10. Non-Disclosure Certificates. A Reviewing Representative shall not inspect,

participate in discussions regarding, or otherwise be granted access to, Protected Materials unless
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and until he or she has first completed and executed a Non-Disclosure Certificate, attached
hereto as Appendix A, and delivered the original, signed Non-Disclosure Certificate to the
Disclosing Party. The Disclosing Party shall retain the executed Non-Disclosure Certificates
pertaining to the Protected Materialsit has disclosed and shall promptly provide copies of the

Non-Disclosure Certificates to Commission Staff upon request.

11. Return or Destruction of Protected Materials. Protected Materials shall remain

available to Reviewing Representatives until the later of the date that an order terminating this
proceeding becomes no longer subject to judicial review, or the date that any other Commission
proceeding relating to the Protected Material is concluded and no longer subject to judicial
review. If requested to do so inwriting after that date, the Reviewing Representatives shall,
within fifteen days of such request, return the Protected Materials (including Notes of Protected
Materials) to the Participant that produced them, or shall destroy the materials, except that copies
of filings, official transcripts and exhibits in this proceeding that contain Protected Materials, and
Notes of Protected Material may be retained, if they are maintained in accordance with
Paragraph 8. Within such time period each Reviewing Representative, if requested to do so,
shall also submit to the Disclosing Party an affidavit stating that, to the best of its knowledge, all
Protected Materials and all Notes of Protected Materials have been returned or have been
destroyed or will be maintained in accordance with Paragraph 8. To the extent Protected
Materias are not returned or destroyed, they shall remain subject to the Protective Order and
CPUC Genera Order No. 66-C. In the event that a Reviewing Representative to whom
Protected Material are disclosed ceases to be engaged to provide servicesin this proceeding, then
access to such materials by that person shall be terminated. Even if no longer engaged in this
proceeding, every such person shall continue to be bound by the provisions of this Protective

Order and the Non-Disclosure Certificate.



12. Access and Use by Governmental Entities.

(@) Inthe event the CPUC receives arequest from the CEC for a copy of or access to any
party’ s Protected Materials, the procedure for handling such requests shall be as follows. Not
less than five (5) days after delivering written notice to the Disclosing Party of the request, the
CPUC shall release such Protected Materials to the CEC upon receipt from the CEC of an
Interagency Information Request and Confidentiality Agreement (“Interagency Confidentiality
Agreement”). Such Interagency Confidentiality Agreement shall (i) provide that the CEC will
treat the requested Protected Materials as confidential in accordance with this Protective Order,
(i) include an explanation of the purpose for the CEC’ s request, as well as an explanation of how
the request relates to furtherance of the CEC’ s functions, (iii) be signed by a person authorized to
bind the CEC contractually, and (iv) expresdy state that furnishing of the requested Protected
Materials to employees or representatives of the CEC does not, by itself, make such Protected
Materials public. In addition, the Interagency Confidentiality Agreement shall include an
express acknowledgment of the CPUC’ s sole authority (subject to judicial review) to make the
determination whether the Protected Materials should remain confidential or be disclosed to the
public, notwithstanding any provision to the contrary in the statutes or regulations applicable to
the CEC.

(b) Inthe event the CPUC receives arequest for a copy of or accessto aparty’s
Protected Materials from a state governmental agency other than the CEC that is authorized to
enter into awritten agreement sufficient to satisfy the requirements for maintaining
confidentiality set forth in Government Code Section 6254.5(¢e), the CPUC may, not less than
five (5) days after giving written notice to the Disclosing Party of the request, release such
protected material to the requesting governmental agency, upon receiving from the requesting
agency an executed Interagency Confidentiality Agreement that contains the same provisions
described in Paragraph 12(a) above.

() The CEC may use Protected Materials when needed to fulfill its statutory
responsibilities or cooperative agreements with the CPUC. Commission confidentiality
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designations will be maintained by the CEC in making such assessments, and the CEC will not
publish any assessment that directly reveals the data or allows the data submitted by an

individual load serving entity (“LSE”) to be “reverse engineered.”

13. Dispute Resolution. All disputesthat arise under this Protective Order, including but

not limited to alleged violations of this Protective Order and disputes concerning whether
materials were properly designated as Protected Materials, shall first meet and confer in an
attempt to resolve such disputes. If the meet and confer process is unsuccessful, the involved

parties may present the dispute for resolution to the Assigned ALJ or the Law and Motion ALJ.

14 Other Objectionsto Use or Disclosure. Nothing in this Protective Order shall be

construed as limiting the right of a party, the Commission Staff, or a state governmental agency
covered by Paragraph 12 from objecting to the use or disclosure of Protected Material on any

legal ground, such as relevance or privilege.

15. Remedies. Any violation of this Protective Order shall constitute a violation of an
order of the CPUC. Notwithstanding the foregoing, the parties and Commission Staff reserve
thelir rights to pursue any legal or equitable remedies that may be available in the event of an

actual or anticipated disclosure of Protected Materials.

16. Withdrawal of Designation. A Disclosing Party may agree at any time to remove the

“Protected Materials” designation from any materials of such party if, in its opinion,
confidentiality protection is no longer required. In such acase, the Disclosing Party will notify
all other parties that the Disclosing Party believes are in possession of such materials of the

change of designation.
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17. Interpretation. Titlesare for convenience only and may not be used to restrict the

scope of this Protective Order.

Entered:

Administrative Law Judge

Date:
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APPENDIX A TO PROTECTIVE ORDER

BEFORE THE PUBLIC UTILITIESCOMMISSION
OF THE STATE OF CALIFORNIA

Submission of Contracts for Procurement of ) _
Renewable Energy Resulting From Renewables ) Advice 2457-E
Standard Contracts Program )

NON-DISCLOSURE CERTIFICATE

| hereby certify my understanding that access to Protected Materials is provided to me
pursuant to the terms and restrictions of the Protective Order in this proceeding, that | have been
given a copy of and have read the Protective Order, and that | agree to be bound by it. |
understand that the contents of the Protected Materials, any notes or other memoranda, or any
other form of information that copies or discloses Protected Materials shall not be disclosed to
anyone other than in accordance with that Protective Order. | acknowledge that a violation of this
certificate constitutes a violation of an order of California Public Utilities Commission.

By:
Title:
Representing:
Date:
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|. Introduction
A. Overview

Southern California Edison Company (“SCE” or “Company”) is seeking approval of 13
power purchase agreements (“PPAS’) for the purchase of approximately 458 GWh of
estimated energy annually from 190.3 MW of installed capacity under SCE’s Renewables
Standard Contract (“RSC”) program.* Included in SCE’s request for approval of RSC
PPAs are amendments to existing PPAs with two landfill gas projects associated with the
transition of these projects from existing PPAs to new PPAs entered into under the RSC
program.

Under the RSC program, SCE offered to purchase renewable energy and all of the
associated green attributes from eligible renewable resource generating facilities
(“ERRSs”) with capacities not greater than 20 MW. SCE launched the current program in
2009 through the issuance of its Procurement Protocol for 2009 Renewables Standard
Contracts. The Procurement Protocol provided that the program would be available
through December 31, 2009 or until 250 MW in contracts have been executed, whichever
occurs first. Through this program, SCE offered two contracts for ERRs: (1) not greater
than 5 MW (*RSC5”) and (2) not greater than 20 MW (*RSC20"). Pricing would be
based on the 2008 Market Price Referent (“MPR”) for the forecasted initial operation
date of the particular project. A more detailed description of the program is presented in
Section V.B of thisreport.

Pursuant to regulatory requirements of the CPUC, SCE retained Merrimack Energy
Group, Inc. (“Merrimack Energy”) as the Independent Evauator (“IE”) for this
procurement process. 2

This |E report is submitted in conformance to the requirements of the California Public
Utilities Commission (*CPUC” or “Commission”) and is designed to be consistent with
the requirements outlined in the CPUC’ s |E Report Templ ate.

B. Program Development Background

SCE proposed the RSC program in its 2009 Renewable Portfolio Standard (“RPS")
Procurement Plan filing of September 15, 2008. The RSC program was designed as an
expansion of SCE’s biomass standard contracts program initiated in 2007 to include all
eligible renewable technologies. SCE initiated the biomass program to support Governor
Schwarzenegger's plan to promote energy production from biomass fuel sources in
Cdlifornia and to eliminate the complex negotiation process that is needed for larger

! Estimated annual output would increase to approximately 474 GWh if Seller options to increase plant
capacity are exercised in two of the contracts, which would increase total installed capacity under these
contracts to 194 MW.

2 New Energy Opportunities, Inc. is serving as a subcontractor to Merrimack Energy in this engagement.

Merrimack Energy Group, Inc.




projects. The program allowed smaller projects the opportunity to execute standard
contracts at the MPR price structure then in effect.®

The biomass standard contracts program was originally designed to remain open until the
earlier of December 31, 2007 or until such time as SCE signed contracts totaling 250
MW. In early 2008, SCE extended the program into 2008 and kept the 250 MW cap in
place. The contracts were based on SCE's Pro Forma PPA and include the non-
modifiable standard terms and conditions required by the Commission.

In 2009, SCE proposed that the biomass standard contracts would be available, with
some modifications, for all types of ERRs under Californias Renewable Portfolio
Standard program of up to 20 MW in size.

C. Regulatory Decisions

By its Decison Conditionally Accepting 2009 Renewable Portfolio Standard
Procurement Plans and Integrated Resource Plan Supplements (Decision 09-06-018), the
Commission accepted SCE's RPS Standard Contract Program as part of its 2009
Procurement Plan. The Commission also noted that “specific decisons on SCE's
standard contracts and prices are reserved to a subsequent filing wherein SCE states that
it will seek approval of such agreements and prices.”

Under the 2007 and 2008 biomass standard contract program, SCE entered into five
PPAs for atotal of up to 16 MW. These contracts were approved by the Commission in
Resolutions E-4159 (September 18, 2008), E-4230 (May 7, 2009), and E-4263
(December 17, 2009). In E-4159 and E-4230, the Commission found that the contract
prices were at or below the applicable MPR set by the program (the MPR for the prior
year) and the MPR issued later (applicable to the RPS solicitation) and were competitive
with SCE’s RPS solicitation results for that year. In E-4263, the contract was priced at
the 2008 MPR and pricing was found to be competitive with SCE’s solicitation results.
The Commission applied its bilateral contracting guidelines under D.06-10-019, which
included the criterion that the PPAs be reasonably priced. In D.09-06-050 (issued June
19, 2009), the Commission determined that bilateral contracts should be reviewed
according to the same processes and standards as contracts that come through a
solicitation.* In addition, the Commission stated that the MPR should be used as a price
benchmark for the evaluation of long-term bilateral contracts.

% In 2007 and 2008, SCE offered three different contracts which varied depending on the size of the
generating facility. These contracts applied to facilities with capacities of lessthan 1 MW, 1 MW through 5
MW, or greater than 5 MW through 20 MW. All three contracts were offered to RPS-eligible biomass
resources for terms of 10, 15, and 20 years, and at an energy price set at the MPR, multiplied by energy
allocation factors for SCE's TOU periods.

* This decision was not applied to any of SCE’s advice lettersin the biomass standard contract program
because it wasissued after the Commission’s resolutions were issued or after SCE’s advice letters had been
filed.
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D. Issues Addressed in thisReport

This report addresses Merrimack Energy’s assessment and conclusions regarding the
following seven issues identified in the CPUC’ s |[E Report Template.

1. Describetherole of the lE.

2. Evauate the fairness of the investor-owned utility’s (“10U’S") bidding and
selection process (i.e. quantitative and qualitative methodology used to evaluate
and select bids, consistency of evaluation and selection methods with criteria
specified in bid documents, etc.).

. How did the IOU conduct outreach to bidders? Was the solicitation robust?

. Describe the I0U’s Least Cost Best Fit (“LCBF’) methodology (or provide the
IOU’s own description). Evaluate the strengths and weaknesses of the 10U’s
L CBF methodology.

. Describe project specific negotiations. Highlight any areas of concern including
unique terms and conditions.

If applicable, describe safeguards and methodologies employed by the 10U to
compare affiliate bids or utility-owned generation ownership proposals.

7. Do you agree with the 10U that the contract(s) merit CPUC approval ? Explain.

All these issues are addressed in this report. For purposes of Commission review, the
contracts for which SCE is seeking approval are not considered to have been entered into
as the result of a competitive solicitation. They are considered bilateral contracts and are
subject to review under the Commission’s standards applicable to bilateral contracts.
Hence, while al of the issues outlined above will be addressed in the | E report, the report
will focus on those aspects of the RSC program and the resulting PPASs that are most
relevant to the Commission’ s review of the PPAs for which SCE is seeking approval.

I1. Description of the Role of the |[E

A. Regulatory Requirementsfor thelE

The requirements for participation by an |E in RPS solicitations are outlined in Decision
(“D").04-12-048 (Findings of Fact 94-95, Ordering Paragraph 28), D.06-05-039 (Finding
of Fact 20, Conclusion of Law 3, Ordering Paragraph 8) of the California Public Utilities
Commission (“Commission” or “CPUC"), and D.09-06-050.

In Decision 04-12-048 (December 16, 2004), the CPUC required the use of an IE by
investor-owned utilities (“IOUS") in resource solicitations where there is an affiliated
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bidder or bidders, or where the utility proposed to build a project or where a bidder
proposed to sell aproject or build a project under aturnkey contract that would ultimately
be owned by a utility. The CPUC generally endorsed the guidelines issued by the Federal
Energy Regulatory Commission (“FERC”) for independent evaluation where an affiliate
of the purchaser is a bidder in a competitive solicitation, but stated that the role of the IE
would not be to make binding decisions on behalf of the utilities or administer the entire
process.” Instead, the IE would be consulted by the 10U, along with the Procurement
Review Group (“PRG”) on the design, administration, and evaluation aspects of the
Request for Proposals (“RFP’). The Decision identifies the technical expertise and
experience of the IE with regard to industry contracts, quantitative evaluation
methodologies, power market derivatives, and other aspects of power project
development. From a process standpoint, the IOU could contract directly with the IE, in
consultation with its PRG, but the |E would coordinate with the Energy Division.

In Decision 06-05-039 (May 25, 2006), the Commission required each IOU to employ an
Independent Evaluator regarding all RFPs issued pursuant to the RPS, regardiess of
whether there are any utility-owned or affiliate-owned projects under consideration. In
addition, the Commission directed the IE for each RFP to provide separate reports (a
preliminary report with the shortlist and final reports with IOU advice letters to approve
contracts) on the entire bid, solicitation, evaluation and selection process, with the reports
submitted to the utility, PRG and Commission made available to the public (subject to
confidential treatment of protected information). The IE would aso make periodic
presentations regarding its findings to the utility and the utility’s PRG consistent with

preserving the independence of the IE by ensuring free and unfettered communication
between the |E and the Commission’s Energy Division, and an open, fair and transparent
process that the PRG could confirm.

In D.09-06-050 issued on June 18, 2009 in Rulemaking 08-08-009, Order Instituting
Rulemaking to Continue Implementation and Administration of California Renewables
Portfolio Standard Program,® the CPUC required that bilateral contracts should be
reviewed according to the same processes and standards as contracts that come through a
solicitation. This includes review by the utility’s Procurement Review Group and its IE,
including areport filed by the IE.

B. Description of the Role of the |E

In compliance with D.09-06-050 issued June 18, 2009, SCE requested that Merrimack
Energy serve as |IE for the Renewable Standard Contract program. Merrimack Energy
was also retained by SCE to serve as | E for the 2009 Request for Proposal From Eligible
Renewable Energy Resource Suppliers for Renewable Electric Energy Products (“2009
Renewable RFP”).

® Decision 04-12-048 at 129-37. The FERC guidelines are set forth in Ameren Energy Generating
Company, 108 FERC 61,081 (June 29, 2004).

® Decision Establishing Price Benchmarks and Contract Review Processes for Short-Term and Bilateral
Procurement Contracts for Compliance with the California Renewable Portfolio Standard.
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Merrimack Energy’s role included review of information from and conference calls with
SCE regarding RSC applications and program status, participating in a few conference
calls and negotiation sessions among the parties’ as well as reviewing email traffic, and
participating in Renewable and Alternative Power (“RAP’) department calls every other
week to discuss the status of renewable procurement activities, including reviewing the
list of applications for renewables standard contracts.

In addition, the IE has also reviewed, on an after-the-fact basis, the applications filed by
program applicants, the resulting contracts, and the results of SCE’s analysis involving
the price reasonabl eness benchmarks for these contracts. This includes comparison of the
contract prices to the 2008 and 2009 Market Price Referents as well as to the renewable
premium values calculated for the RSC PPAs in comparison to bids submitted in the
2009 Renewable RFP, including the short list.

I11. SCE’s Outreach Activities

SCE'’s outreach activities for the Renewable Standard Contract program were more
limited relative to a large scale competitive procurement process. SCE did establish a
website for the program and included all relevant documents on the website along with a
“Frequently Asked Questions’ document which describes the program to potential
applicants. The website contains the following documents:

Procurement protocol instructions,

Renewabl es standard contracts;

Application for prospective applicants;

Revenue calculator which an applicant was required to complete and submit;
TOD and payment allocation factors;

Market price referents;

I nterconnection handbook and tariff forms;

Non-disclosure agreements,

SCE Transmission ranking cost report; and

Program contact.

The website has been in place for three years going back to the initiation of the program
in 2007. It was updated in 2009 in connection with the changes in the renewable
standard contract program for 2009.

In addition, SCE staff publicized the RSC program in presentations to industry groups
and industry conferences. These presentations focused on the availability of renewable
resource programs at SCE. SCE staff also identified the availability of the program in

’ Since the program is designed as a standard contract program, only limited contract negotiations are
permitted. As aresult, there were limited opportunities for the | E to participate in the contract negotiation
process.
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direct communications with prospective bidders to the Renewable RFPs or based on
direct callsto SCE originators.

The response to the program has been generally robust with approximately 37
applications for renewables standard contracts totaling approximately 550 MW, although
many applications were withdrawn after submittal or otherwise did not move forward to
PPA execution.

V. Fairness and Reasonableness of the Processes and Criteria Used in
the Design of the Renewables Standard Contract Program

A. Principles Applied by the | E to Evaluate the RSC Program Design

This section of the report addresses the principles and framework underlying Merrimack
Energy’s review of SCE’s design of the Renewables Standard Contract program. Areas
of inquiry by the IE and the underlying principles used by the IE to evaluate the RSC
program design are summarized below:

1. Was the target of up to 250 MW in renewables standard contracts and
December 2009 time deadline reasonable in relation to the objective of
meeting overall RPS program goals?

. Were the procurement targets, principles and objectives clearly defined
in SCE’'s RSC program materials?

. Were the digibility criteria, program requirements and the application
process described with sufficient clarity such that applicants would have
a good indication as to whether they would qualify for and potentially
obtain arenewable standard contract?

. Was use of the 2008 MPR and time-of-use pricing reasonable for use as
the applicabl e pricing mechanism for the RSC program?

. Did the program design adequately treat all eligible resources and
technologies in a technology neutral manner and treat all applicantsin a
similar manner, regardless of whether or not they were affiliated with
SCE?

. Did the program design match up well with the Commission’s standards

that the RSCs be reviewed according to the same standards as contracts
that come through a solicitation?
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B. Description of the RSC Program Design

In 2007, SCE voluntarily initiated a program to offer standard contracts to biomass
facilities with capacities not greater than 20 MW. The purpose was to simplify the
contracting process, eliminate the lengthy negotiations typically experienced in RPS
solicitations, and reduce transaction costs to facilitate renewable contracts between SCE
and smaller projects. In 2008, the CREST tariff and standard contracts were created,
which alow the participation of al types of ERRs with capacities of not more than 1.5
MW. For the 2009 SCE RPS program, the 5 MW biomass standard contract was revised
to make it applicable to al ERRs and the 20 MW biomass standard contract was similarly
revised for all ERRs. SCE indicated it might limit its acceptance of qualifying proposals
to 2530 MW or al acceptable offers received as of December 31, 2009, whichever came
first.

In its 2009 RPS Procurement Plan filed on September 15, 2008, SCE stated that it was
not seeking approval of its standard contracts for generators greater than 1.5 MW as part
of its 2009 Procurement Plan. Instead, SCE stated that it would file an advice letter,
along with a set of executed agreements, seeking approval for any agreements signed
under the standard contract program.®

In its decision on the 2009 RPS procurement plans, the Commission noted that the
standard contracts for up to 1.5 MW implemented existing requirements and that the two
standard contracts at issue (up to 5 MW and up to 20 MW) represent SCE’s voluntary
program. Although SCE was not seeking approval of the RPS Standard Contract
Program, the Commission stated that the program “appears to be a reasonable application
of SCE’s business judgment.” The Commission accepted the program as part of SCE’'s
2009 RPS Plan (“even though we reach no judgment on the standard contracts’) so that
“contracts may be judged based on consistency with this Plan.”*°

The Commission aso noted that four contracts had previously been submitted resulted
from the standard contract program. The Commission treated each as bilateral contracts
because they did not result from a solicitation. The Commission also noted that each
contract contained changes from the standard contract. Changes were viewed as reducing
the benefits from a standard contract approach, which the Commission supported. The
Commission indicated that a completely standardized approach should eliminate the
need, except in exceptional cases, for additional negotiation and modification. Finally,
SCE was praised for its initiative and innovation in developing the RPS Standard
Contract Program. The Commission noted it was considering a similar program in the
context of a“feed-in-tariff.”

8 2009 Renewables Standard Contracts Procurement Protocol at 3. SCE has signed five biomass standard
contracts with maximum collective capacities of 16 MW. It was not clear whether the 250 MW limit
included the previously signed contracts.

® SCE 2009 RPS Procurement Plan (Sept. 15, 2008) at 28. Thiswas similar to SCE’s approach in previous
years with the standard biomass contract.

19 Decision Conditionally Accepting 2009 Renewables Portfolio Standard Procurement Plans and
Integrated Resource Plan Supplements, Decision 09-06-018 (June 8, 2009) at 61-62.
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The energy price for the RPS Standard Contracts Program was set by SCE at the MPR for
2008. Specifically, the price applicable to a particular generator would be based on its
particular on-line year and contract term (10, 15 or 20 years). This price in $MWh
would be fixed for the entire contract term at aflat rate. For payment purposes, this fixed
price would be multiplied by the SCE Energy Payment Allocation Factor that
corresponds to the applicable Time of Delivery Period for which energy is produced.
The applicable 2008 MPR and Time-of-Déelivery (“TOD”) periods and energy payment
factors are set forth below. The MPR and TOD factors were posted on SCE's RSC
program website.

Adopted 2008 M arket Price Referents
(Nominal - dollars/kWh)

Resource Type 10-Year 15-Year 20-Y ear 25-Year
2009 Baseload MPR 0.10043 0.10537 0.11126 0.11480
2010 Baseload MPR 0.10175 0.10748 0.11390 0.11761
2011 Baseload MPR 0.10400 0.11046 0.11730 0.12110
2012 Baseload MPR 0.10698 0.11405 0.12126 0.12509
2013 Baseload MPR 0.10998 0.11776 0.12527 0.12915
2014 Baseload MPR 0.11278 0.12122 0.12897 0.13290
2015 Baseload MPR 0.11605 0.12503 0.13290 0.13690
2016 Baseload MPR 0.11971 0.12915 0.13706 0.14111
2017 Baseload MPR 0.12367 0.13352 0.14144 0.14549
2018 Baseload MPR 0.12802 0.13814 0.14603 0.15001
2019 Baseload MPR 0.13271 0.14298 0.15080 0.15464
2020 Baseload MPR 0.13776 0.14797 0.15578 0.15937

Time of Delivery Periods (“TOD Periods”)

TOD Period Summer Winter Applicable Days
Jun 18t — Sep 30th Oct 1St — May 31st

On-Peak Noon —6:00 p.m. Not Applicable. Weekdays except Holidays.
Mid-Peak 8:00 am. —Noon 8:00 am. - 9:00 p.m. Weekdays except Holidays.

6:00 p.m. —11:00 p.m. Weekdays except Holidays.

Off-Peak 11:00 p.m. —8:00 am. 6:00 am. —8:00 am. Weekdays except Holidays.

9:00 p.m. — Midnight Weekdays except Holidays.
Midnight — Midnight 6:00 am. — Midnight Weekends and Holidays
Super-Off-Peak Not Applicable. Midnight — 6:00 am. Weekdays, Weekends and Holidays
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Energy Payment Allocation Factors

TOD Period Calculation Method Energy Payment
Allocation Factor

On-Peak Fixed Value. 313
Mid-Peak Fixed Value. 1.35
Off-Peak Fixed Value. 0.75
Mid-Peak Fixed Value. 1.00
Off-Peak Fixed Value. 0.83
Super-Off-Peak Fixed Value. 0.61

SCE posted a chart on its website that shows differences between the 1.5 MW, 5 MW,
and 20 MW standard contracts. Since all of the contracts executed were in excess of 1.5
MW, our discussion will focus on the 5 MW and 20 MW standard contracts. The 5 MW
and 20 MW standard contracts are similar in the following respects:

Location: must be within CAISO

Delivery point: at the generating facility’s Pnode

Startup deadline: within 5 years of contract execution

Insurance

Contract term (10, 15, or 20 years)

Price (based on MPR)

Energy delivery obligation (technology-specific)

Energy replacement delivery obligation (contract energy price minus market
price, but not greater than $50/MWh or less than $20/MWh.

The 5 MW and 20 MW standard contracts differ with respect to development security
and performance assurance (operating period security). There is no security/performance
assurance in the standard contracts for 5 MW or less. For the 20 MW contract, the
development security is $60/kW for baseload facilities and $30/kW for intermittent
energy facilities—the same amount as in the 2009 Renewable RFP; performance
assurance is set at 5% of expected revenues under the contract over the contract term, but
not less than $1 million—the same standard as in the 2009 Renewable RFP. In general,
the 20 MW standard contract contains terms that are identical to SCE’s 2009 RPS pro
forma power purchase and sale agreement, except for restrictions on size, location, term,
and use of standard prices (2008 MPR).

SCE set the project size cap at 20 MW for the standard contract program because that
limit coincides with the 20 MW limit for the Small Generator Interconnection Process
(“SGIP") sanctioned by the Federal Energy Regulatory Commission. The process under
SGIP is simpler and more expeditious than for large generators under the Large
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Generator Interconnection Process, which raises fewer timing and financial issues
associated with the interconnection process. As a result, these projects generaly have
fewer problems in executing a standardized contract. In addition, smaller projects have
more difficulty competing in renewable solicitations with larger projects due to
economies of scale and are more sensitive to the larger transaction costs associated with
submitting bids and negotiating contracts.

In response to questions as to what steps should be taken when submitting an application
for aRSC, SCE responded:

a. Obtain site control;

b. Complete the design for the generating facility, including equipment
specifications, single line diagram(s), and site plans and maps. This is input to
Exhibit B of the standard contract.

. Obtain CEC-precertification that the facility is an ERR.

. Submit an interconnection application to the relevant utility.

. Submit the RSC application form to SCE, including the milestone schedule and
the revenue calculator.

Of these steps, only the RSC application is required to obtain a renewable standard
contract. There is no requirement for site control, completion of generating facility
design, CEC pre-certification, or submission of an interconnection application. Nor did
SCE conduct a review regarding whether the applicant had completed any of these other
items prior to tendering the standard contract. However, a significant amount of project
information was obtained by SCE in connection with preparation of the advice letter
seeking Commission approval of the renewables standard contracts.

C. Description of SCE's LCBF Evaluation Methodology; Application to RSC
Proposals

This section of the report provides an overall description of SCE's LCBF evaluation
methodology and criteria applicable to the 2009 Renewable Resources RFP. SCE did not
apply the LCBF methodology in the evaluation and selection of RSC applications
(although, as addressed in Section V.A, the Company did apply the criterion of portfolio
concentration risk to limit the contracts awarded to a particular applicant). Rather, SCE
applied the criteria and processes associated with the design of the RSC program. On an
after-the-fact basis, SCE applied the LCBF evaluation methodology and criteria in its
evaluation of the RSCs for which approval is sought to address the Commission’s
guidelines for review of bilateral contracts—that the contracts be reviewed according to
the same standards applicable to a solicitation, which includes the LCBF methodol ogy.

SCE evaluates and ranks proposals based on LCBF principles that comply with criteria

set forth by the CPUC in D.03-06-071 and D.04-07-029. The LCBF methodology
includes evaluation of both quantitative and qualitative aspects of each proposa to
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estimate its value to SCE's customers and relative value in comparison to other
proposals.

For the 2009 RFP, SCE has applied the Renewable Premium methodology as the primary
evaluation metric to evaluate and rank proposals. The Renewable Premium is equal to
levelized costs minus levelized benefits associated with each proposal in nominal
$'MWh.

SCE has also developed a detailed process for evaluating and selecting proposals for the
short list which is comprised of a number of pre-defined steps from receipt of bids
through determination of the final short list.

Prior to receiving proposas, SCE finalizes major assumptions and methodologies that
drive the valuation, including power and natural gas price forecasts, existing and forecast
resource portfolio, and firm capacity value forecast.

Once proposals are received, SCE begins an initial review for completeness and
conformity with the solicitation protocols. After the initial review is complete, SCE
performs the quantitative assessment of each proposal individually. The result of the
guantitative analysis is a relative ranking of proposals in preparation for selecting the
preliminary short list. Proposals in the 2009 solicitation were evaluated and then ranked
based on the Renewable Premium metric.™*

In parallel with the quantitative analysis, SCE conducts an assessment of each proposal’s
gualitative attributes. For the 2009 Renewable RFP, both SCE and the IE conducted a
detailed evaluation of each proposal using the Commission’s Project Viability Calculator.
This analysis assesses a project’s technical viability, development status and milestones
and the developer’s experience. These qualitative attributes are then considered to either
eliminate non-viable proposals or add projects with high viability to the final short list of
proposals. The Project Viability Calculator was not used with respect to the RSC
applications.

Quantitative Assessment

SCE evauates the quantifiable attributes and costs of each proposal individually and
ranks proposals based on the Renewable Premium metric. For the quantitative analysis,
benefits are comprised of separate capacity and energy components based on the
calculated value of these products, while costs include the contract bid price, integration
costs, transmission costs, performance assurance adder if applicable, and debt
equivalence. SCE relies on the generation profile of the bid in its evaluation assessment.
SCE discounts the annual benefit and cost streams to a common base year prior to
calculating the Renewable Premium for each proposal. In developing its relative ranking
of proposals, SCE’'s evaluation methodology incorporates information provided by the

1 SCE also calculates an Alternative Renewable Premium metric and Benefit-Cost ratio (similar to the
2008 solicitation). The Alternative Renewable Premium includes integration costs in the evaluation metric.
The Benefit-Cost ratio measures total project benefits divided by total project costs.
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seller (such as the generation profile) and assumptions prescribed and set by the CPUC,
with its own internal methodologies and forecasts of market conditions. The objective of
the quantitative assessment and relative ranking is to develop a preliminary short list that
is further refined based on non-quantifiable attributes.

Each of the components of the benefit and cost side of the analysis is described below.
Both benefits and costs are levelized prior to calculating the Renewable Premium.

Benefits

1. Capacity Benefit

Each eligible proposa is assigned capacity benefits based on SCE's forecast of net
capacity value and a peak capacity contribution factor. SCE's gross capacity value
forecast consists of a combustion turbine (*CT”) proxy. The CT proxy is based on the
annual deferral firm capacity costs of a GE 7FA simple-cycle combustion turbine. The
gross capacity value is then reduced for potential profits that the assumed proxy plant
would make from the energy markets to create the net capacity value.

Monthly capacity benefits for each project are the product of SCE’s net capacity value
forecast, the total monthly proposed alternating current nameplate capacity of the project,
SCE’s relative loss-of-load probability factors and the peak capacity contribution factor.
The monthly capacity benefits are aggregated to annual capacity benefits.

Projects located outside the CAISO control area or which do not have firm transmission
into the CAISO control area do not receive a capacity benefit (all projects eligible for
RSCs would need to be located within the CAISO control area or have firm transmission
into CAISO).

2. Energy Benefit

SCE measures the energy benefits of a proposal by evaluating its effect on the total
production cost of SCE’s forecasted resource portfolio to serve its bundled customer
load. The evaluation of the energy benefits is performed with a base portfolio and system
that is consistent with SCE’s most recent Long-Term Procurement Plan (“LTPP”), with
some updates to account for the latest natural gas price and load forecast and the results
of recent procurement activities.

SCE uses Ventyx’s ProSym model to compare the hourly production costs of SCE’s base
resource portfolio with the hourly production costs when a baseload energy block is
individually added to the base portfolio. Each energy block is added to the resource
portfolio as ano-cost, must-take flat generation profile.

ProSym performs an hourly, least cost dispatch with SCE’ s known resource portfolio and

generic generation to meet customer demand. Generic generation is added to the portfolio
to ensure that RPS goals and resource adequacy requirements are satisfied and customer
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load can be met. A series of ProSym runs are performed with varying size blocks with the
base proposal as the reference case. The ProSym runs consist of an hourly, least-cost
dispatch of the base portfolio plus the generic energy block against SCE's current
demand and price forecasts. The difference in hourly production costs between the two
cases is the hourly energy benefit for each energy block. The energy benefit for each
proposal is then caculated by taking the seller provided generation profile and
interpolating the hourly energy benefit from the energy block runs. The difference
between the interpolated hourly production cost and the reference case hourly production
cost isthe hourly energy benefit for the proposal.

SCE’ s resource portfolio is dispatched against an SCE area power price forecast. For out-
of-area resource proposals, additional congestion charges may be added to calculate the
net energy benefits based on SCE’ s internal congestion pricing forecasts. SCE’s gas price
forecast is based on a near-term market view and a longer-term fundamental view of
prices, while power price forecasts are based on a fundamental view.

SCE’s LCBF quantitative evaluation inherently captures the impact of portfolio fit. For
example, as different proposals are added to the overall portfolio, the resultant residual
short or net long position is impacted. Projects that more often increase SCE’s net long
positions are assigned less energy benefits than those projects that are more often filling
net short positions. As such, a project that provides more energy when it is most needed
and less energy in periods of low need will be evaluated as providing greater energy
benefit.

Costs

1. Payments

The primary costs associated with each proposal are the payments that SCE pays to the
seller for the expected renewable energy deliveries under the terms of the contracts.
Proposals include an all-in price for delivered renewable energy, which is adjusted in
each time-of-delivery period by energy payment allocation factors (* TOD factors’). SCE
develops and submits its TOD factors for each solicitation to the Commission for
approval prior to the issuance of the Renewable RFP. The total estimated payments are
then determined using the TOD-adjusted generation profile provided in the proposal and
adjusted for electric energy loss factors (to calculate the delivered amount of electric

energy).

2. I ntegration Costs

Integration costs are the additional system costs required to provide load following and
regulation as a result of integrating various resources. The integration cost adder for all
proposalsis currently zero for purposes of calculating the Renewable Premium consistent
with applicable CPUC rulings.'? The Alternative Renewable Premium metric includes an
integration cost adder for wind projects.

12D.04-07-029, as clarified by D.07-02-011.
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3. Transmission Cost

For resources that do not have an existing interconnection to the electric system or a
completed facility study, system transmission upgrade costs are estimated using SCE’s
Transmission Ranking Cost Report (“ TRCR”) methodology and specific details provided
by Sellersin the RFP. Network upgrade costs and scope from interconnection studies are
used to the extent they are available and applicable. Transmission cost adders for new
generation are based on unit cost guides used in interconnection cluster studies.

Transmission cost adders were not used in the RSC evaluation or selection process. SCE
estimated transmission cost adders for the Renewables Standard Contracts based on the
same methodology used in the Renewable RFP evaluation process for purposes of the
renewable premium evaluation, which is set forth in the confidential appendix to this
report.

4. Debt Equivalence

“Debt Equivalence’ is the term used by credit rating agencies to describe the fixed
financial obligations resulting from long-term purchased power contracts. Pursuant to
D.04-12-048, the CPUC permitted the utilities to recognize costs associated with the
effect debt equivalence may have on the utility’s credit quality and cost of borrowing in
their evaluation process. In D.07-12-052, the CPUC reversed this position. However,

SCE filed a petition for modification of D.07-12-052. In November 2008, the CPUC
issued D.08-11-008, which authorized the 10Us to recognize the effects of debt
equivalence when comparing power purchase agreements in their bid evaluations, but not
when a utility-owned generation project is being considered. Since no utility-owned
generation was involved, SCE considered debt equivalence in the Renewable RFP
evaluation process.

SCE used the methodology for imputing debt for power purchase agreements with energy
payments only (no capacity payments) under guidance provided by Standard & Poor’s
(“S&P") using the 20 percent risk factor specified by the Commission.

Debt equivalence was not quantified or otherwise evaluated in the RSC evaluation or
selection process. SCE has provided a Debt Equivalence evaluation for each Renewable
Standard Contract as part of the Renewable Premium evaluation, which is set forth in the
confidential portion of SCE's advice letter filing.

5. Credit and Collateral Reqguirements — Performance Assurance Adder

In the 2009 Renewable RFP, SCE requested that Sellers provide pricing based on the
seller providing performance assurance during the operating period equal to 5% of
contract payments.™> The Company expressed a strong preference for this amount of
performance assurance. However, Sellers had the option to propose different pricing for

13 For very short-term products, a different standard was set forth in the Procurement Protocol.

Merrimack Energy Group, Inc.




different performance assurance levels. SCE developed a methodology to assess the
additional performance assurance exposure to SCE in cases where Sellers offered less
than the proforma 5% performance assurance amount. SCE used this methodology to
establish comparable pricing for use in ranking proposals.

Since for Renewables Standard Contracts of 5 MW and under no performance assurance
was required and for contracts up to 20 MW 5 percent performance assurance was
required, performance assurance adders were inapplicable to ether RSC
evaluation/selection or the Renewable Premium assessments of these contracts.

Project Viability Assessment

To assess project viability in the Renewable RFP, SCE used the project viability
calculator (“PVC”") developed by the CPUC’s Energy Division. The PVC contains three
major evaluation categories and several sub-categories as criteria for evaluating bids.
Also, each major category contains a weight for the major category overall. In addition,
each criterion is ranked in one of four categories. (1) very high (in terms of importance);
(2) high; (3) medium; and (4) low. The weights for each criteria range from 4 for the
“very high” criteriato 1 for the “low” criteria. The total project viability score for each
bid is a function of the weight for the categories overall, the weights for each criteria and
the score awarded for each bid within each criteria.

A list of the categories and criteria used in the project viability assessment is provided in
Table 1 below:

Table 1 Project Viability Criteria

Category Criteria

A. Company Development Team

. Project Development Experience
. Ownership/O& M Experience

B. Technology

. Technical Feasihility
. Resource Quality
. Manufacturing Supply Chain

C. Development Milestones

. Site Control

. Permitting Status

. Project Finance Status

. Interconnection Progress

. Transmission Requirements
. Reasonableness of COD
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As mentioned previously, the PVC was not used for RSC applicants and project viability
was not an eligibility requirement or an evaluation criterion. However, SCE has
addressed project viability for the RSC projects in its advice letter filing and it is also
addressed in our report.

Other Qualitative Factors

In addition to the identified benefits and costs that are quantified in the evaluation, SCE
assesses in its Renewable RFP non-quantifiable characteristics of each proposal. These
gualitative attributes are used to consider the inclusion of additional bids on the SCE
short list or the exclusion of bids from the short list due to the relative weakness of highly
ranked proposals due to (@) strength of a particular seller’s proposal; or (b) the relative
weakness of the high ranked proposals.

The attributes that SCE considers in the Renewable RFP context include, but are not
limited to:

1. Extent of Seller’s contractual concernsrelating to SCE’s Pro Forma Agreement;
2. SCE portfolio concentration risk;

. Status of project development efforts;

. Timing and progress towards gaining access to transmission;

. Technology and economic viability, including viability and commercia
experience of the technology;

. Seller’s capability to perform all of its financial and other obligations under the
pro forma agreement;

7. Seller’sability to deliver energy in the near term; and

8. Performance assurance amount that the seller intends to post.

In addition, the 2009 Renewable RFP Procurement Protocol provides for SCE to assess
additional non-quantifiable characteristics of each proposal that are used to determine tie-
breakers. The pertinent attributes that SCE considers include, but are not limited to:

e |f (i) the generating facility’s first point of interconnection is within the
Tehachapi area (namely, in the vicinity of the existing Antelope or
Vincent substations; or in the vicinity of the future substations of
Highwind, Windhub, Cottonwood, or Whirlwind); and (ii) such generating
facility is dispatchable during on-peak periods;
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Environmental impacts of Seller’s proposed project on California s water
quality and use;

Resource diversity;
Benefit to minority and low income communities;
Local reliability; and
e Environmental stewardship.
Pursuant to D.04-07-029, the presence of demonstrated qualitative attributes may justify
moving a proposa onto SCE’s short-list of proposals if (a) the initial proposal rank is

within reasonable vauation proximity to those selected for the shortlist and (b) SCE
receives support from its PRG to elevate the proposal based on qualitative factors.

C. Evaluation of the Strengths and Weaknesses of SCE’s Selection and Evaluation
M ethodology

RSC Program Design

The RSC program alowed developers of small projects the opportunity to obtain
relatively expeditiously and with low transaction costs long-term PPAs at a known price
to support further development and financing of construction of their projects. One
strength is the simplicity of the program. Another strength, at least for projects of
between 5 MW and 20 MW, was the role of project development security--$30/kW for
intermittent resources and $60/kW for baseload resources—as a partial substitute for
project viability analysis. Severa developers who applied for a RSC either withdrew
their applications or did not execute contracts either because of a known project
development problem or presumably because of some other issue affecting project
viability not communicated to SCE or the IE.

It was also a strength of the program that the price—based on the 2008 MPR—was
apparently sufficient to support the economics of financing, building and operating at
least some renewable energy projects, at least as perceived by the RSC applicants. Use
of the 2008 MPR for the program was consistent with past precedence for the biomass
standard program and was reasonable to use for the 2009 RSC program because that was
the most recent published MPR in effect.

The target of up to 250 MW in Renewables Standard Contracts by the end of 2009 was a
reasonable one. SCE’s execution of 13 contracts totaling approximately 190 MW of
capacity represents a substantial contribution to achieving that target. The procurement
targets, program requirements and application process were clearly stated, in our opinion.
The RSC program design treated all ERRs in a technology neutral manner and treated all
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applicants in a similar manner, regardless of whether or not they were affiliated with
SCE.

Finally, it was aso useful both to SCE and developers that a significant amount of
incremental renewable energy projects could be contracted with arelatively small amount
of time and effort expended on contract negotiations.

The RSC program aso had a number of weaknesses, many of which are related to its
strengths.  First, having a fixed, known price available to all eligible resources is
beneficial from an administrative standpoint, but the price could either be higher than
necessary for some projects to support their financing and construction and be lower for
other competitive projects. Second, the pricing mechanism does not take into
consideration indirect costs, in particular the costs associated with transmission upgrades.
Hence, the simplicity of the pricing approach comes at the cost of accuracy in terms of
assessment of customer costs and benefits.

In addition, there is also a degree of regulatory uncertainty with the RSC program that is
incremental to that of the RPS solicitation. While the price for the 2009 program was
based on 2008 MPRs, 2009 MPRs were not issued until after applications had been
submitted and contracts were close to being executed. In past years, the biomass standard
program was based on the MPR then in effect and the MPR that was subsequently issued
for the program year was higher than the MPR upon which the standard contracts were
based. In approving the standard contracts, the Commission referred to the contracts as
being at or below both MPRs. It is not clear what the impact is on the approval process
when a new MPR isissued that is lower than the MPR upon which the standard contract
rates are set after applications have been submitted and contracts are in the process of
being finalized but shortly before the standard contracts are actually executed. In
addition, another requirement is that the contracts be competitive with the results of the
most recent solicitation. Key aspects of the LCBF evaluation used in the RPS solicitation
were not employed in the selection of RSC applicants—the renewable premium
evaluation, including costs associated with transmission upgrades, and project viability
analysis. It is a weakness that this comparison is only being done on an after-the-fact
basis. In the future, a screen for standard contract applications could be a comparison
with recent solicitation results.

L CBF Methodology

SCE's LCBF methodology alows for an evaluation of different types of renewable
resources and different terms in a consistent and unbiased manner by accounting for both
the costs and benefits of each proposal. The evaluation metric allows for a consistent
review and assessment of each bid. In addition, all reasonable costs are assessed for in-
state projects and can be assessed for out-of-state projects as well. The LCBF
methodology also accounts for qualitative factors including viability and project
development status, which are important factors in the ultimate success rate for these
projects.
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The primary metric used in the evaluation was the renewable premium metric — the
difference (in $/MWh) between the levelized nominal costs associated with a proposal
and the levelized nominal benefits. In our experience, the renewable premium metric isa
commonly accepted and appropriate measure of comparative value.

The quantitative and qualitative evaluation methodology generaly treated al eligible
resources and technologies in a technology neutral manner with no undue biases toward
any technology or resource type. This was particularly true of the quantitative evaluation
methodology which we felt was generally balanced and technology neutral.

While the LCBF methodology is designed to allow for an assessment of all reasonable
costs, and compare it to the value of the products bid, there are several weaknesses in the
guantitative evaluation that in our view should be explored by SCE for improvements in
future solicitations. In addition, there are also weaknesses with respect to the qualitative
assessment.

Some cost categories are not assessed in the primary metric such as wind integration
costs. Utilities in other regions of the country are focusing on devel oping methodologies
and estimating such costs for inclusion in their bid evaluation processes. Such costs
should probably be explored for the 2010 Renewable RFP process.

The transition to the 70% exceedance methodology for assessing capacity value of
intermittent resources created some uncertainty with regard to the application of the
methodology and information required to undertake the evaluation.** While we feel that
the approach ultimately used by SCE to calculate capacity value was reasonable, Sellers
should be required to provide hourly data in future solicitations. This will require Sellers
to undertake more detailed data gathering and assessment activities prior to submitting
their proposals. The Renewable RFP Procurement Protocol will have to identify the
required information or explain the methodology used by SCE to ensure that all bids can
be consistently evaluated relative to their capacity value.

The quantitative evaluation of out-of-state projects, especialy wind projects, proved to be
difficult for SCE and the IE in the 2009 Renewable RFP process. A significant variety of
out-of-state proposals were submitted that were difficult to compare to each other and to
in-state projects on a consistent basis. Initially, while the Renewable RFP Procurement
Protocol and other RFP documentation appeared clear regarding requirements pertaining
to delivery points and pricing, there were many proposals that were not in conformance
with those requirements and this made it difficult to evaluate and compare all proposals
on aconsistent basis.

4 While the Revenue Calculator required bidders to provide hourly generation profile data (e.g. 8760), in
the 2009 renewable solicitation many bidders provided only average hourly profiles for each month. This
dataisinsufficient to calculate a peak capacity contribution factor for an intermittent resource.
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C. Suggestionsfor Future lmprovements, Additional Observations

Based on conversations with SCE representatives, we understand that the Company plans
a substantial modification of the Renewables Standard Contracts program for 2010. SCE
is planning a renewable request for offers process whereby bidders with smaller sized
renewable energy projects will bid prices in a competitive process to obtain standard
contracts. In our opinion, this will address a number of the weaknesses of the program
while retaining many of the benefits. In the context of evaluating these bids, the
Company should employ its LCBF evaluation methodology and explicit comparisons
should be made with the larger RPS solicitation results for the same year, to the extent
that the results are available in the same timeframe. Because of the relationship between
size and costs due to the greater economies of scale with larger projects, consideration
can be given to the competitiveness of bids in the small project RFO process relative to
those in the RPS solicitation in terms of their selection for standard contracts.

Another matter to be considered in any future standardized contract/standardized price
procurement is whether the program should apply to existing projects. To the extent the
standardized price is set at a level to attract new investment, it may be higher than
necessary for existing facilities that are not under contract or have the right to terminate
their existing contracts.

V. Fairness and Reasonableness of the Administration of the Renewable

Standard Contract Program, Including Contract Negotiations

A. Process Followed

SCE posted the 2009 RSC program materials on its website in early 2009. The
Commission approved the program as part of SCE's 2009 procurement plan in June
20009.

SCE received 37 applications for over 550 MW of renewables standard contracts in 2009.
Three applications were received in the first quarter of 2009, six more in the second
quarter, and the bulk of the applications were received in the second half of 2009. SCE’s
approach was to offer renewables standard contracts to eligible project applicants that
submitted the requisite application, revenue calculators, and project milestone schedule
on afirst-come first-served basis. Project applicants that did not withdraw were offered
contracts in the autumn of 2009. A number of project applicants sought significant
changes in the standard 5 MW or 20 MW contract. SCE allowed certain changes to be
made, but they were not numerous or in our view very material, a matter discussed in the
confidential appendix to this report.

For a variety of reasons, the majority of the applications did not result in executed PPAS.
One applicant sought to receive RSCs for ten different projects. SCE told the applicant
that it only wished to go forward with three contracts due to seller portfolio risk concerns
(the seller was given the choice of any three projects to select). While the RSC
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procurement protocol does not specifically mention portfolio risk as afactor to be applied
by SCE in awarding contracts, portfolio risk is a stated criterion in SCE's LCBF
evaluation and sel ection methodology for its 2009 Renewable RFP. The IE views SCE’s
application of portfolio risk considerations in limiting the number of contracts to a
particular applicant to be a reasonable exercise of SCE's business judgment and
consistent with the decision making criteria set forth in the Renewable RFP procurement
protocol.

Other reasons were based on the applicants’ own decisions or failure to follow up on their
own applications. One applicant decided to pursue its two proposals in the Renewable
RFP process (where contract terms are more negotiable), rather than in the RSC program,
several applicants withdrew their applications for known reasons (e.g., high
interconnection costs and inability to deliver to the CAISO control area) or unknown
reasons, and others did not follow up when offered a standard contract.

No application was received from any affiliate of SCE. Hence, there was no issue raised
regarding preferential treatment of any SCE affiliate.

On November 13, 2009, the Commission issued a draft resolution for the adoption of the
2009 M PR, which was subsequently adopted on December 17, 2009.”> The 2009 Market
Price Referents (shown below) were substantially lower than the 2008 MPRs—from $16-
$17/MWh lower for 20-year contracts or 12.5% to 15.1% lower than the 2008 MPRs,
depending on the contract start date.

Adopted 2009 M arket Price Referents
(Nomina - dollars’kWh)

Contract Start Date 10-Y ear 15-Year 20-Y ear 25-Y ear

2010 0.08448 0.09066 0.09674 0.10020

2011 0.08843 0.09465 0.10098 0.10442

2012 0.09208 0.09852 0.10507 0.10852

2013 0.09543 0.10223 0.10898 0.11245

2014 0.09872 0.10593 0.11286 0.11636

2015 0.10168 0.10944 0.11647 0.12002

2016 0.10488 0.11313 0.12020 0.12378

2017 0.10834 0.11695 0.12404 0.12766

2018 0.11204 0.12090 0.12800 0.13165

15 Resol ution E-4298.
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2019 0.11598 0.12499 0.13209 0.13575

2020 0.12018 0.12922 0.13630 0.13994

2021 0.12465 0.13359 0.14064 0.14424

The major reason for the decline in the MPR was the sharp decline in natural gas prices
from the previous year.

While SCE had originaly planned to finalize contract negotiations prior to the adoption
of the 2009 MPR, it turned out that the Company could not accomplish that objective. It
took longer to conclude even relatively minor contract negotiations than anticipated and
the push to finalize contract negotiations started later than, in retrospect, would have been
necessary to finish contract execution by mid-December. The 13 contracts that were
executed were signed in late December 2009 and early January 2010 for a total of 190
MW of renewable energy projects.

According to SCE, the Company, upon learning of the much lower 2009 MPR in mid-
November, decided to suspend the RSC program and cap it at 250 MW. The last
application had been received on November 4, 2009.° SCE expressed concern regarding
the effect of the 2009 MPR on approval of contracts entered into under the RSC program
and the difficulty in finalizing contracts before the 2009 MPR was to be formally adopted
by the Commission. In addition, many more applications had already been received than
the 250 MW program cap. In the RSC Procurement Protocol (Section 1.01), SCE had

stated that it may limit the program to either its acceptance of 250 MW of standard
contracts or all acceptable offers received as of December 31, 2009, whichever comes
first. Under the circumstances, SCE's closing of the application process in mid-
November was not unreasonable, in the IE’s opinion.

18 The last application submitted for which a PPA was executed was on October 23, 2009.
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B. RSC Project Descriptions, Project Viability, and Fairness of Project-Specific
Contract Negotiations

Below isatable summarizing key parameters of the RSC Contracts.

Generation
Type

Estimated
Annual
Energy

Forecasted
Initial
Operation
Date

Term of
Agreement
(Years)

WM Energy

Landfill Gas

11 GWh

2009

10

Solutions,
Inc. (Simi
Valley)

WM Energy
Solutions,
Inc. (El
Sobrante)

Landfill Gas

Sustainable Solar PV
Energy
Capital

Partners,

LLC

TA — High Solar PV

Desert, LLC

RE Rio Solar PV
Grande, LLC

RE Victor
Phelan Solar
One LLC

Solar PV

RE Solar PV
Rosamond
Two LLC

Boron Solar, Solar PV

LLC

North Solar PV
Edwards
Solar, LLC

LSR Kramer
South, LLC

Solar PV

The Wind
Aeromen
LLC

Clear Vista Wind
Ranch, LLC

Sand Wind
Canyon of
Tehachapi

LLC

All of the PPAs are or will be new generating facilities except for the WM Energy
Solutions, Inc. (“WM Energy”) PPAs, which provide for power purchases from two
existing landfill gas facilities—Simi Valley and El Sobrante. The existing PPAs for these
two facilities have 10-year terms with a seller termination right after five years.
According to SCE, the Seller under both PPAs exercised the right of termination, but
subsequently agreed to rescind its termination right based on its agreement with SCE that
the Seller and SCE would enter into a 10-year PPA under the RSC program at
substantially higher rates. Under both RSC agreements, the Seller has the right to
increase the plant capacity from their current capacity (2.49 and 3.77 MW) up to 5 MW.
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If the plant capacities are expanded to 5 MW each, the expected GWh output from each
facility would increase to 22 GWh per year. The WM Energy RSC agreements, which
were executed on December 30, 2009, apply to power deliveries beginning in January
2010, subject to Commission approval. In connection with these agreements, the parties
entered into two amendments to the existing PPASs (the first in February 2009 and the
second in December 2009). Under the amendments, certain RSC contract terms would
be effective upon execution of the RSC contracts subject to Commission approval.

With respect to the 13 RSC projects, project viability ranges from the existing landfill
facilities on the high side to a spectrum for projects in the development stage based on
developer experience, transmission availability, and the status of project development.
According to SCE, all of the projects have full site control. Interconnection studies have
not been performed for many of the projects, and a number of projects have yet to
commence the interconnection process by submitting an application. In terms of review
of the energy output estimates, we note that the Sustainable Energy Capital Partners
estimated 32 percent capacity appears very high for a solar photovoltaic project and that
no insolation study has been completed for the project site.

Most but not all of the applicants to whom SCE tendered standard contracts sought a
variety of changes to the standard contracts. SCE took the position that it would be
willing to make some modest changes that were project-specific or Seller-specific but not
any material changes to the substantive rights and obligations of the parties. In our view,
this approach was consistent with the benefits of offering standardized contracts but
showed flexibility in adapting to reasonable and manageable requests for modification.
We believe that in genera SCE reasonably and fairly exercised its business judgment in
project-specific contract negotiations.

The contract amendments with WM Energy are in a somewhat different category in that
they involve the transition from existing contracts to new, standardized contracts. These
contracts are addressed in the confidential appendix.

The eligibility for renewable facilities under the RSC program was not limited to new
facilities, although the purpose of the program and MPR pricing appeared to be targeted
primarily to new projects. For future programs, consideration should be given to whether
standard pricing should be offered for existing facilities.

C. Competitiveness of Renewables Standard Contracts With Bids in 2009 RPS
Solicitation

In the confidential appendix, we address the competitiveness of the Renewables Standard
Contracts with bids submitted in SCE’'s 2009 RPS solicitation, primarily focusing on
renewable premiums as a metric, which was the primary metric used by SCE in the 2009
Renewable RFP bid evaluation. SCE has also conducted renewable premium evaluations
of the Renewables Standard Contracts for which approval is sought. In a nutshell, some
but not all of the RSCs have renewable premiums within the range of those short listed in
the 2009 RPS solicitation. However, the remaining RSCs have renewable premiums
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within the lower half of all bids submitted in the RPS solicitation. The reasons for the
spread in the renewable premium evaluation are addressed in the confidential appendix.

VI. Conclusions and Recommendations

In our view, SCE designed and implemented the RSC program in a satisfactory manner.
The program was the result of SCE’s initiative and inventiveness, which is certainly
deserving of praise. From a planning and management perspective, the contract award,
negotiation and execution process could have been started earlier than it was, which
might have allowed SCE to execute at |least severa of the contracts before the 2009 MPR
was adopted.

It isunclear what is or should be the significance of the issuance of the 2009 MPR before
the RSCs were executed and/or the fact that the 2009 MPRs are substantially lower than
the 2008 M PRs upon which the RSC prices are based.

Finally, it is unclear what is or should be the standard to be applied regarding the
competitiveness of the RSCs with the bids from SCE’'s most recent solicitation. If the
standard is whether the RSC renewabl e premiums are within the range of shortlisted bids,
some, but not all of the Renewables Standard Contracts may merit approval. If the
standard is whether the RSC renewable premiums are within the bottom half of the bids
submitted, all of the RSCs may merit approval. If for policy reasons, a standardized

contract program should be encouraged, especially for small projects, recognition should
be given that prices for smaller projects may be higher than for other projects due to
lower economies of scale, and weight should be given to a program that was based on the
existing MPR known when applications were submitted and applicants selected for
contracts, all of the RSCs may merit approval.

In the future, one way of addressing the competitiveness issue associated with a future
single price standard contract program is for the utility to have discretion not to sign
contracts for particular projects with renewable premiums that are not evaluated as being
competitive with bids submitted in a solicitation.

Merrimack Energy Group, Inc.




Appendix Z
Confidential Appendix A to Independent Evaluation Report for RSC Contracts and
WMES Amendments
Confidential Protected Materials— Public Disclosur e Prohibited






