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ADVICE 1737-E 
(U 338-E) 

PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
ENERGY DIVISION 

SUBJECT: Request for Resolution Approving as Reasonable 
Replacement Agreements to the Lease Agreement 
Between SCE and ICG Access Services 

PURPOSE 

In Decision (D.) 96-11-058, the California Public Utilities Commission 
(Commission) granted the request of Southern California Edison Company 
(SCE) for authority pursuant to Section 851 of the Public Utilities (PU) Code to 
enter into a lease agreement with ICG Access Services, Inc. and its parent 
company, IntelCom Group, Inc. (together, “ICG”).  Ordering Paragraph 4 (a) of 
the decision directed SCE to notify the Office of Ratepayer Advocates (ORA) and 
the Energy Division in writing of “all substantive amendments to, extensions of, 
or terminations of” the agreement approved therein.1 

Pursuant to Ordering Paragraph 4, SCE hereby submits its notification to ORA 
and the Energy Division that it has entered into four new agreements with ICG 
replacing the lease agreement approved in D.96-11-058, which ICG 
“terminated” on or about March 21, 2003.  In discussions between the Energy 
Division, ORA and SCE, it was agreed that SCE should submit the replacement 
agreements for approval through the advice letter process.  Therefore, SCE is 
filing an advice letter rather than a Section 851 application because the 
replacement agreements do not constitute a further encumbrance of utility 
assets.  Rather, ICG is:  (1) retaining use of only a portion of the originally 
encumbered assets approved in D.96-11-058 and is giving up its interest in the 
                                                 
1  Ordering Paragraph 4 specifies that notice is to be given within thirty days after the 

triggering event.  SCE is filing this notice beyond the thirty-day period because the parties 
were still compiling exhibits to the agreements for several weeks after the agreements were 
signed and the parties also desired to informally discuss this notice with Energy Division 
and ORA staff before making any filing. 
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remainder of the fibers; and (2) agreeing to a new lease term for the fibers it 
retains that is shorter than the remaining term of the replaced lease. 

BACKGROUND 

On February 20, 1996, SCE and ICG entered into an agreement titled, “Cable 
and Facilities License and Lease Agreement” (“1996 Agreement”).  The 1996 
Agreement granted ICG two leases:  (1) the exclusive right to use a specified 
number of currently available SCE-owned optical fibers extending a distance of 
approximately [Redacted] miles; and (2) the non-exclusive right to use SCE-
owned facilities such as conduit and poles to install as much as [Redacted] 
miles.  The term of the 1996 Agreement was [Redacted] years, beginning on 
February 20, 1996 and expiring on [Redacted]. 

The “dark fiber” lease portion of the 1996 Agreement gave ICG use of all of the 
then-available “dark fiber” capacity that SCE did not expect to use for electric 
utility operations during the term of the 1996 Agreement or that were not 
already committed to another third party.  The aggregate distance in fiber miles 
of the leased optical fibers was approximately [Redacted] miles.  The “facilities” 
lease portion of the 1996 Agreement permitted ICG to lease currently-available 
conduit, pole, and tower space for new ICG cable routes not to exceed 
[Redacted] miles.  SCE would pay the first [Redacted] of any acquisition, 
installation or upgrade costs for extensions of, or improvements to, SCE 
facilities.  SCE was also responsible for all repair and maintenance costs for 
the “dark fibers” and any leased facilities, while ICG was responsible for 
installation, repair, and maintenance for the new cable segments they 
installed. 

ICG was obligated to pay SCE annual rental payments for [Redacted] years 
after the February 20, 1996 commencement date.  Additionally, for the entire 
[Redacted] -year term of the 1996 Agreement, ICG was obligated to pay SCE 
fixed quarterly payments and quarterly payments based upon their revenues 
from certain services involving the leased fiber and facilities. 

The last several years have been difficult for many sectors of the economy, 
especially the telecommunications sector.  ICG’s financial position worsened 
significantly during this period.  In October 2000, ICG stopped making its 
required payments to SCE.  On November 14, 2000, ICG filed voluntary 
petitions for relief under chapter 11 of title 11 of the U.S. Bankruptcy Code.  
ICG emerged from bankruptcy on October 12, 2002.  As part of its 
reorganization, ICG “accepted” (or confirmed) the 1996 Agreement and was 
required by the federal bankruptcy court to pay all outstanding amounts due 
under the agreement.  ICG owed SCE [Redacted] for amounts not paid prior to 
its bankruptcy filing and SCE petitioned the bankruptcy court for full payment 
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of amounts owed, which the court ordered on April 1, 2003.  ICG paid these 
amounts on April 4, 2003. 

SCE was also attempting to collect the fees that accrued during the period 
when ICG was in bankruptcy.  As this was occurring, ICG proposed that the 
parties renegotiate the 1996 Agreement.  ICG informed SCE that the 
approximately [Redacted] due under the lease in 2003 through 2005 would 
deplete ICG’s cash reserves and cause it to be in violation of its financing 
covenants with its lenders.  If ICG were to violate its financing covenants, the 
likely consequence was that ICG would have to reopen its bankruptcy 
proceeding to seek relief from its obligations to SCE.  SCE declined to discuss 
renegotiating the 1996 Agreement until ICG caught up on missed payments 
from the period when it was in bankruptcy. 

On March 21, 2003,  ICG notified SCE it was terminating the 1996 Agreement 
on the grounds that, inter alia, SCE’s current financial condition rendered it 
unable to “pays its debts as such debt become due” as required in Article 26.2 
(c) of the 1996 Agreement and that ICG had overpaid SCE for the fiber because 
of SCE’s alleged use of unfair competitive practices.  SCE vigorously denied 
ICG’s claims and reiterated that ICG would have to cure its delinquent 
payments before SCE would discuss any contract changes.  As required by 
Ordering Paragraph 4 (a) of D.96-11-058, SCE notified the Commission of 
ICG’s contract termination by letter dated March 26, 2003. 

Immediately after ICG brought its payments current through March 31, 2003 
and made partial payment of the amounts that became due on April 1, 2003, 
SCE began negotiations to replace the 1996 Agreement.  SCE had confirmed 
ICG’s claim that it would be in violation of its cash covenants if the contract 
was not restructured.  In light of the substantial likelihood that ICG would seek 
to reject the 1996 Agreement in whole or in part, SCE determined it was in the 
best interest of SCE’s ratepayers and shareholders to enter into negotiations to 
restructure the relationship with ICG.  On May 22, 2003, ICG and SCE 
executed the agreements needed to terminate the old fiber lease, and replace it 
with a new fiber lease and mandatory access agreements for the use of the 
conduit and poles that ICG was using for its network. 

OVERVIEW OF THE NEW AGREEMENTS 

SCE and ICG agreed to replace the 1996 Agreement with a greatly simplified 
arrangement that allows ICG to continue to use the fiber that it needs without 
being burdened with long-term obligations for fiber for which it has no current 
or forecasted need.  The arrangement also allows ICG to utilize the “mandatory 
access” procedures introduced in D.98-10-058 for use of certain utilities’ poles 
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and conduits.  Mandatory access to SCE’s poles and conduits was not available 
to ICG when it entered into the 1996 Agreement. 

The new arrangement between SCE and ICG consists of four agreements, 
which are described below. 

•  The Integration Agreement has several functions.  First, it terminates the 
1996 Agreement, to the extent not already terminated by ICG through its 
March 21, 2003 termination letter (Para. 4).  Second, it releases both 
parties from claims of any kind that either ICG or SCE might have 
against the other arising out of the 1996 Agreement (Para. 4).  Third, it 
specifies that the [Redacted] payment that ICG made on or about 
April 11, 2003 would serve as a “bridge” payment for ICG’s continued use 
of SCE’s fiber and related facilities between April 1, 2003 and 
June 30, 2003 (Para. 5).  Finally, it sets forth the terms and conditions 
related to Commission approval of the new agreements (Para. 2). 

•  The Fiber Use Agreement replaces the fiber lease portion of the 1996 
Agreement, and is significantly narrower in scope than the former 
agreement.  Under the Fiber Use Agreement, ICG leases only [Redacted] 
miles of the original [Redacted] miles leased under the 1996 Agreement 
(Para. 1).  ICG will also have the right to use a total of [Redacted] self-
standing rack spaces at [Redacted] facility (Para. 2).  The term of this 
agreement ends on [Redacted] (Para. 11).  During the term, ICG will pay 
SCE an annual fee of $[Redacted] per fiber mile (in two semi-annual 
installments) for use of the specified fibers and [Redacted] per rack space 
(Para. 12). 

•  Pole License Agreement #1 replaces the above-ground portion of the 
facilities lease in the 1996 Agreement.  The Pole License Agreement is the 
standard agreement that SCE uses for pole access requests pursuant to 
the “mandatory access” decision, D.98-10-058.  The terms and 
conditions in this standard agreement were negotiated in 1999 between 
the California Cable Television Association and certain of its members on 
the one hand, and SCE, on the other hand.  SCE used the same 
standard agreement as the pole attachment contract with Nextlink of 
California LLC, which SCE filed for approval in Advice 1395-E on 
July 30, 1999.2  The only substantive differences between Pole License 
Agreement #1 with ICG, and the Nextlink agreement, are the dates of the 
agreement, the name, location and notice address of the lessee, and the 
current annual license fee shown in the third sentence of Paragraph 4.  

                                                 
2 By letter of August 24, 1999, the Energy Division notified SCE that Advice 1395-E would 

be effective September 8, 1999. 
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SCE computes the new annual license fee for poles once each year 
according to the pricing formula approved for SCE in D.98-04-062 and 
puts the new rate into effect for all mandatory access users on July 1 of 
each year.  The current rate shown in the third sentence of paragraph 4 
represents the rate in effect for all mandatory access users at the time 
when the pole access agreement was signed. 

•  The Underground Conduit License Agreement replaces the underground 
portion of the facilities lease in the 1996 Agreement.  SCE and ICG 
agreed to the terms of this agreement and that the terms are consistent 
with the “mandatory access” requirements of D.98-10-058.  As with its 
“mandatory access” pole license agreements, SCE computes the new 
annual conduit fee for poles once each year according to the pricing 
formula approved for SCE in D.98-04-062 and puts the new rate into 
effect for all mandatory access users on July 1 of each year. 

It is important to note that these agreements do not further encumber SCE 
assets.  All of the fibers that ICG retains use of, under the Fiber Use 
Agreement, were among the fibers that the PUC approved for lease in 
D.96-11-058.  No new fibers have been added to the ICG leased fibers.  Rather, 
ICG has returned a significant number of fiber segments to SCE for possible 
use by other carriers.  Moreover, the encumbrance period under the Fiber Use 
Agreement does not extend the encumbrance period for the original fiber lease 
approved in D.96-11-058.  The new Fiber Use Agreement expires on [Redacted], 
while the original lease would have expired on [Redacted].  Finally, facilities 
such as poles and conduit that were leased to ICG are now unencumbered and 
a portion of them are being used pursuant to standard license agreements 
under the “mandatory access” rules in D.98-10-058. 

RATEPAYER IMPACT 

In its March 21, 2003 termination letter, ICG informed SCE that it intended to 
obtain replacement services from alternate providers rather than continue to 
operate under the 1996 Agreement.  Had ICG carried through on this threat, 
SCE would have stopped receiving any further payments from ICG, with the 
possible exception of temporary payments for use of a limited amount of utility 
infrastructure during the “transition period” ICG demanded in its March 21 
termination letter.  By agreeing to these new contracts, SCE is able to maintain 
a relationship with ICG that benefits both SCE’s ratepayers and its 
shareholders. 

If the 1996 Agreement had continued in effect until its termination [Redacted], 
SCE would have accrued approximately [Redacted] of additional revenue under 
the agreement, including deferred revenues.  Ratepayers would have received 
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approximately [Redacted] of this revenue under SCE’s Gross Revenue Sharing 
Mechanism adopted in D.99-09-070. 

Under the new Fiber Use Agreement, the total fiber lease revenue subject to the 
Gross Revenue Sharing Mechanism will be [Redacted], including deferred 
revenues, with [Redacted] of this amount allocated to ratepayers. 

SCE cannot be as precise about revenues or revenue allocation from the pole 
and conduit license agreements as it is for the 1996 Agreement or the new 
Fiber Use Agreement.  The uncertainty results from two factors.  First, SCE 
must recalculate the rates for all “mandatory access” license agreements on an 
annual basis using actual financial data from the prior year.  Second, the 
revenue credit ratepayers receive depends on the total revenues from all tariffed 
Other Operating Revenue (OOR), including mandatory access agreements, in 
the applicable General Rate Case (GRC). 

Using the rates in effect when the SCE and ICG executed the new pole and 
conduit license agreements and holding those rates constant through 
[Redacted], the revenues from those agreements total [Redacted], of which 
[Redacted] would be reflected as a revenue credit on a forecast basis in SCE’s 
GRC.  Thus, even under this conservative model (since pole and conduit rates 
are likely to show some increase over the [Redacted] years) ratepayers would 
receive [Redacted] from the pole and conduit licenses and [Redacted] from the 
Fiber Use Agreement.  This compares favorably to the ratepayers would have 
expected to receive under the 1996 Agreement or the de minimus revenues 
ratepayers would have received if ICG carried through on its plan to sever its 
connection with SCE after a short “transition” period. 

Attachments to this advice letter contain Confidential Protected Material 
pursuant to Public Utilities Code Section 5833 and General Order 66C, and are 
being redacted in the public version. 

EFFECTIVE DATE 

This advice filing shall become effective on the 40th calendar day after the date 
filed, which is September 29, 2003. 

                                                 
3  No information furnished to the Commission by a public utility, or any business which is a subsidiary or 

affiliate of a public utility, or a Corporation which holds a controlling interest in a public utility, except those 
matters specifically required to be open to public inspection by this part, shall be open to public inspection or 
made public except on order of the Commission, or by the Commission or a Commission in the course of a 
hearing or proceeding.  Any present or former officer or employee of the Commission who divulges any such 
information is guilty of a misdemeanor. 
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NOTICE 

Anyone wishing to protest this advice filing may do so by letter of facsimile and 
received by the Commission’s Energy Division and SCE no later than 20 days 
after the date of this advice filing.  Pursuant to Rule VII.E.3 of the Affiliate 
Transaction Rules, the protest must include: 

a. An explanation of the specific Rules, or any law, regulation, decision, or 
Commission policy the utility will allegedly violate by offering the 
proposed product or service, with reasonable factual detail; and 

b. An explanation of the specific harm the Protestant will allegedly suffer. 

Protests should be mailed to: 

IMC Program Manager 
c/o Jerry Royer 
Energy Division 
California Public Utilities Commission 
505 Van Ness Avenue, Room 4002 
San Francisco, California  94102 
Facsimile:  (415) 703-2200 
E-mail:  jjr@cpuc.ca.gov 

Copies should also be sent to the attention of the Director, Energy Division, 
Room 4004 (same address above). 

In addition, protests and all other correspondence regarding this advice letter 
should also be sent by letter and transmitted via facsimile or electronically to 
the attention of: 

Akbar Jazayeri 
Director of Revenue and Tariffs 
Southern California Edison Company 
2244 Walnut Grove Avenue, Quad 3D 
Rosemead, California 91770 
Facsimile:  (626) 302-4829 
E-mail:  AdviceTariffManager@sce.com 
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Bruce Foster 
Vice President of Regulatory Operations 
c/o Karyn Gansecki 
Southern California Edison Company 
601 Van Ness Avenue, Suite 2040 
San Francisco, California 94102 
Facsimile:  (415) 673-1116 
E-mail:  Karyn.Gansecki@sce.com 

There are no restrictions on who may file a protest, but the protest shall set 
forth specifically the grounds upon which it is based and shall be submitted 
expeditiously. 

In accordance with Section III, Paragraph G, of General Order No. 96-A, SCE is 
mailing copies of this advice filing to the interested parties shown on the 
attached service list and R.97-04-011/O.97-04-012.  Address change requests 
should be directed to AdviceTariffManager@sce.com or (626) 302-3985.  For 
changes to all other service lists, please contact the Commission’s Process 
Office at (415) 703-2021 or by electronic mail at Process_Office@cpuc.ca.gov. 

Further, in accordance with Public Utilities Code Section 491, notice to the 
public is hereby given by filing and keeping the advice filing open for public 
inspection at SCE’s corporate headquarters.  To view other SCE advice letters 
filed with the Commission, log on to SCE’s web site at 
http://www.sce.com/adviceletters. 

For questions to this advice letter, please contact John Minnicucci at 
(626) 302-4813 or by electronic mail at Zach.Buhler@sce.com. 

Southern California Edison Company 

 

Akbar Jazayeri 

AJ:zb 
Enclosures 

cc:  Michael D. McNamara, ORA 




















































































