


AGREEMENT TO CLEAR TRANSACTIONS

This Agreement to Clear Transactions (this “Agreement”), dated as of [____], 2009 (the “Effective Date”), is entered into by and between Southern California Edison Company, a California corporation (“SCE”), and [____], a [____] (“Counterparty”).  SCE and Counterparty are sometimes referred to in this Agreement individually as a “Party” and collectively as the “Parties”.

RECITALS

A. SCE issued its Fall 2009 Gas RFO on October 22, 2009 (the “RFO”) seeking proposals from potential sellers, including Counterparty, to sell to SCE natural gas call options. 

B. SCE will use the online exchange platform (the “Exchange”) owned and controlled by World Energy Solutions, Inc. (“World Energy”) to conduct the RFO auctions.

C. Counterparty desires to participate in the RFO by submitting bids on the Exchange for one or more financially settled natural gas call option transactions.

D. The Parties desire to clear through NYMEX Clearport any Transaction in the RFO pursuant to the terms of this Agreement. 

E. The Parties further desire to have in place certain procedures that describe how each Transaction will be submitted for clearing and confirmed by the Parties in order to provide certainty to each Party and allow each Party to rely on these procedures for accuracy and process.

NOW, THEREFORE, the Parties, intending to be legally bound, agree as follows:

ARTICLE 1
CERTAIN DEFINITIONS

For purposes of this Agreement, the following terms shall have the following meanings:

a) “3rd Quarter Call Option Product” means the 27-month natural gas call option described in Section A of the RFO Instructions. 

b) “Annual Call Option Product” means the 36-month natural gas call option described in Section A of the RFO Instructions.

c) “Final Offer” means each bid offered in the RFO auctions by Counterparty to SCE for evaluation and potential selection, all in accordance with the terms of this Agreement

d) “ISDA Agreement” means that certain [2002] International Swaps and Derivatives Association Inc. Master Agreement, dated as of [____], together with the Schedule thereto and the ISDA Credit Support Annex, including  Paragraph 13 thereto, between the Parties, as may have been amended from time to time.

e) “RFO Instructions” means those certain Fall 2009 Gas RFO Instructions posted on SCE’s website (www.sce.com/EnergyProcurement/GASRFO/) on October 22, 2009, as may be updated from time to time by SCE.

f) “NYMEX” means the New York Mercantile Exchange.

g) “NYMEX Clearport” means the system used by the Parties to clear through NYMEX a bilaterally negotiated transaction.

h) “Transaction” means a Final Offer for a financially settled natural gas call option submitted by Counterparty and accepted by SCE pursuant to the terms of Section 2.02 of this Agreement.

i) “Transaction Information” means the information set forth on the Award Notification attached to this Agreement as Exhibit A, in substantially the same form and as appropriately completed for the particular Transaction.

ARTICLE 2
PROCEDURES FOR ACCEPTING

 AND 

CONFIRMING TRANSACTIONS

Section 2.01
Final Offer Submittal Process. TC "B.6.3.
Final Offer Process" \f C \l "3"   Counterparty may submit, in accordance with the RFO Instructions and the World Energy Bidding Instructions referenced therein, one or more Final Offers on November 17, 2009, between (i) 8:00:00 A.M. and 8:10:00 A.M. (Los Angeles time), and/or (ii) 9:00:00 A.M. and 9:10:00 (Los Angeles time), as applicable.  SCE shall evaluate Counterparty’s Final Offers in accordance with the RFO Instructions.  The Parties agree that to the extent there is an inconsistency or conflict between the RFO Instructions and the World Energy Bidding Instructions, the RFO Instructions shall control. 

Section 2.02
Acceptance of a Transaction.  

(a)
If SCE intends to accept any Final Offers submitted by Counterparty, SCE shall notify Counterparty of such acceptance by contacting Counterparty on a recorded telephone line indicating SCE’s acceptance of such Final Offer of Final Offers (“SCE’s Acceptance”) no later than 15 minutes after the conclusion of each RFO auction on November 17, 2009 for (i) 3rd Quarter Call Option Product and (ii) Annual Call Option Product.  The Parties agree to be legally bound by the terms of a Transaction upon SCE’s Acceptance.  Promptly after SCE’s Acceptance, SCE shall provide to NYMEX Clearport the Transaction Information for each Transaction.  Counterparty agrees that upon receipt of information verifying the Transaction Information from NYMEX Clearport, it shall immediately confirm and accept the Transaction with NYMEX Clearport.  The Parties further agree that, since they have agreed to clear any and all Transactions through NYMEX Clearport, the submission of the Transaction Information by SCE to NYMEX Clearport, receipt of a Transaction by NYMEX Clearport, and confirmation and acceptance of the Transaction by Counterparty to NYMEX Clearport do not need to take place by the conclusion of the applicable RFO auction, but that each Party shall endeavor to act as promptly as possible to complete all actions necessary to effectuate the Transactions and clearing of the Transactions through NYMEX Clearport. 

(b)
Notwithstanding Section 2.02(a) of this Agreement, if the information communicated by NYMEX Clearport to Counterparty does not reflect the terms agreed to by the Parties in the Transaction, Counterparty shall be entitled to reject the Transaction with NYMEX Clearport.  A rejection of the terms by Counterparty due to incorrect information does not relieve either Party of its obligations under this Agreement.  After any such rejection, the Parties shall work in good faith with each other and NYMEX to correct any incorrect information in order to appropriately reflect the terms of the Transaction.  Upon resolution, SCE shall cause NYMEX Clearport to re-send the corrected Transaction Information, and Counterparty agrees that upon receipt of the corrected Transaction Information from NYMEX Clearport, it shall immediately confirm and accept the Transaction with NYMEX Clearport. 

Section 2.03     Recording of Conversations.  Each Party: (a) consents to the recording of telephone conversations between the trading, marketing, and other related personnel of the Parties in connection with this Agreement, or any Transaction; (b) agrees to obtain any necessary consent of, and give any necessary notice of such recording to, its relevant personnel; and (c) agrees, to the extent permitted by applicable law, that recordings may be submitted in evidence in any proceedings, subject to applicable rules of discovery and evidence.  Each Party may (but is not obligated to), at each Party’s respective expense, maintain equipment necessary to record Transactions on audiotapes and/or digital recording media (“Transaction Tapes”) and retain Transaction Tapes and the electronic evidence of Transactions on such Transaction Tapes in such manner and for so long as each Party deems necessary in its sole respective discretion; provided, however, neither Party shall be liable to the other Party for any malfunction of such equipment or the operation thereof in respect of any Transaction WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING, WITHOUT LIMITATION, THE SOLE, JOINT, CONCURRENT, CONTRIBUTORY, AND/OR COMPARATIVE NEGLIGENCE (WHETHER GROSS OR SIMPLE, OR ACTIVE OR PASSIVE), STRICT LIABILITY, OR OTHER FAULT OF ANY PARTY.  No Transaction shall be invalidated should a Transaction Tape be erased for any reason or a malfunction occur in equipment utilized for recording Transactions or retaining Transaction Tapes or the operation thereof.  Any Transaction formed and effectuated pursuant to Article 2 shall be considered a “writing” or “in writing” and to have been “signed” by each Party.

ARTICLE 3
CONFIDENTIALITY

The Parties agree that [Part 5(a)] of the ISDA Agreement shall govern each Party’s confidentiality obligations related to this Agreement and the Transaction with the exception that: (a) all references to the term “Credit Support Provider” shall be disregarded for the purposes of this Agreement; (b) all references to “Party A” shall be deemed to mean “Counterparty”; (c) all references to “Party B” shall be deemed to mean “SCE”; and (d) a new subsection (viii) shall be added to [Part 5(a)] as follows: “or [(viii)] as may be furnished to the disclosing Party’s clearing firm(s) for the Transaction to the extent necessary for the enforcement of this Agreement or the implementation of the Transaction.”
ARTICLE 4

MISCELLANEOUS

 Section 4.01
Term.  This Agreement is effective as of the Effective Date and continues until terminated in accordance with the following: (a) With respect each Final Offer that receives SCE’s Acceptance, this Agreement, and any Transaction with respect thereto, shall terminate, unless otherwise agreed to by the Parties, on the earlier of: (i) 5:00 PM on November 17, 2009, or (ii) the time that both Parties receive confirmation that the Transaction for that Final Offer has cleared NYMEX; and (b) with respect to each Final Offer that does not receive SCE’s Acceptance, this Agreement shall terminate 15 minutes after the end of the RFO auction in which such Final Offer was bid.
Section 4.02
No Commitment to Enter into a Transaction.  The Parties’ entry into this Agreement does not separately or together constitute or imply a commitment of the Parties to enter into a Transaction or any other agreement.  

Section 4.03
Authority.  The signatories to this Agreement represent that they have been duly authorized to enter into this Agreement on behalf of the Party for whom they sign. 

Section 4.04
Choice of Law.  This Agreement will be governed by and construed and enforced in accordance with the internal laws of the State of California, without giving effect to the conflict of law principles thereof.

Section 4.05
Limitation of Damages.  IN NO EVENT SHALL ANY PARTY BE LIABLE TO THE OTHER PARTY FOR ANY LOST OR PROSPECTIVE PROFITS OR ANY OTHER SPECIAL, PUNITIVE, EXEMPLARY, CONSEQUENTIAL, INCIDENTAL OR INDIRECT LOSSES OR DAMAGES (IN TORT, CONTRACT OR OTHERWISE) UNDER OR IN RESPECT OF (a) THIS AGREEMENT, (b) ANY FINAL OFFER NOT SELECTED BY SCE OR (c) ANY TRANSACTION NOT CLEARED BY NYMEX IN ACCORDANCE WITH THIS AGREEMENT, EXCEPT WITH RESPECT TO EITHER PARTY’S FAILURE TO ACCEPT AND CONFIRM A TRANSACTION AS SET FORTH IN SECTION 2.02 OF THIS AGREEMENT DUE TO SUCH PARTY’S WILLFUL OR INTENTIONAL MISCONDUCT. 

Section 4.06 
Counterparts.  This Agreement may be executed in one (1) or more counterparts, each such executed counterpart being an original instrument but together constituting one (1) agreement.

Section 4.07
Notices.  Any communications required or permitted pursuant to this Agreement shall be deemed to have been given (a) on the second business day after being deposited in the U.S. mail, registered or certified and with proper postage prepaid, (b) on the first business day after being deposited with FedEx or other recognized overnight courier service with proper fees prepaid, or (c) on the business day on which it is sent by fax with confirmed receipt:

if to SCE:

Southern California Edison Company

2244 Walnut Grove Avenue

G.O. 1, Quad 1C

Rosemead, California 91770

Attention: ES&M Contract Administration

Fax: 626-302-8168

With a copy to:

Attention: Section Manager - Power Procurement Law

Fax: 626-302-1904

if to Counterparty:


[Counterparty INFORMATION FOR NOTICES]
or to such other address or fax number as either Party may, from time to time, designate in a written notice given in a like manner.  

[Signature Page follows]

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their respective duly authorized representative as of the date first written above.

SOUTHERN CALIFORNIA EDISON COMPANY

By: ________________________________________
Name:

Its:
[____]
By: ________________________________________
Name:

Its: 


EXHIBIT A

Call Option Award Notification

(Transaction Information)
Southern California Edison Company-[Counterparty]
Agreement to Clear Transactions

Page 1 of 6

